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Investing Trust Funds Under the Prudent 
Man Rule 


By RICHARD P. CHAPMAN 
Vice-President, Merchants National Bank of Boston 


The stress of finding suitable and productive investments 
for trust funds under prevailing bewildering economic and 
political circumstances has quickened general interest in the 
prudent-man rule as practiced in Massachusetts. The following 
article considers investment problems under such a standard. 
It is a portion of the author’s address at the A. B. A. Trust 


Conference. 


HE stress of finding suitable 

and productive investments 
for trust funds under prevailing 
bewildering economic and _politi- 
cal circumstances has quickened 
general interest in the prudent- 
man rule as practiced in Massa- 
chusetts and elsewhere. These 
current difficulties are too well 
known to need cataloging. The 
prudent-man rule, however, offers 
no ready-made solution to the in- 
vestment problems of a trustee, 
but only an opportunity, and as 
in every opportunity, there are 
risks and obstacles to be over- 
come. It provides no easy tools, 
no clearly marked highways, no 
fixed rules certain in their appli- 
cation. It does substitute a gen- 
eral and flexible set of principles 
applicable to changing investment 


conditions for the restrictive con- 
cept of either the statutory legal 
investment list, or its cousin, the 
narrowly interpreted law, with its 
defensive, Maginot line psychol- 
ogy and its preoccupation with 
the past. 

The Massachusetts rule has en- 
dured for over a century without 
basic alteration, through war and 
reconstruction, .boom and depres- 
sion, inflation and deflation, and 
there seems no reason to presume 
that it will not adapt itself equal- 
ly well to whatever is to be the 
form of our future social and eco- 
nomic order. 

The trustee is held to a high 
standard of conduct, but at the 
same time is offered a relatively 
unfettered opportunity to do as 
good a job as the times permit. 
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He is placed on a footing with 
men of prudence and seasoned 
judgment in the community, free 
to use all of his native powers of 
inquiry and analysis and to apply 
the results to the problems at 
hand in the light of his accumu- 
lated experience. Thus he has the 
satisfaction of knowing that how- 
ever difficult the times may be, and 
however dark and uncertain the 
future, he can bring to his role 
of trustee all of the abilities he 
possesses, with a minimum of arti- 
ficial restraints. His position is 
not devoid of risk or the weight 
of responsibility, but no Massa- 
chusetts trustee has been heard to 


advocate, at least publicly, a diff- 
erent and narrower investment 
standard; to the contrary, oper- 


ating under the restrictions of a 
legal list after breathing free air, 
he would probably soon be 
stricken with a malady akin to 
claustrophobia. 


Investment Problems Under the 
Rule 

The purpose of this discussion, 
however, is not to expound or ad- 
vocate the prudent-man rule, but 
rather to consider what our im- 
mediate investment problems are 
under such a standard. This rule 
was first enunciated by Justice 
Putnam in the celebrated case of 
Harvard College vs Amory, 9 
_ Pickering 446, decided in 1830, in 
these words: 


All that can be required of a trustee to 
invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs, not in regard to speculation, 
but in regard to the permanent disposition 
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of their funds, considering the probable in- 
come, as well as the probable safety pf the 
capital to be invested. 


What are the present guiding 
policies and practices of that 
genus homo, the prudent man, 
whom the Massachusetts court 
commends to. our _ scrutiny? 


_Fundamentally, he is endeavoring 


his utmost to apply foresight to 
his affairs, to plan ahead. Under- 
score the word “endeavoring,” for 
he is too shrewd and experienced 
to suppose that he can read the 
future, but he can observe what is 
going on about him and apply the 
lessons of human experience to ar- 
rive at reasonable business judg- 
ments. In making purchases, you 
may be certain that he is doing 
his utmost to obtain honest long 
term value received for every in- 
vestment dollar spent. In the pur- 
suance of that homely practice 
probably lies the best present 
hope for all of us as trustees. 

Let us imagine ourselves as a 
prudent man supported by an 
adequate research staff, and pos- 
sessing, for good measure, a little 
of that quality of imagination 
tempered by patience and native 
shrewdness which is the mark of a 
successful investor. So armed, let 
us examine the conduct of pru- 
dent-men trustees and the choices 
of investment open to us as closely 
as space permits. 

Our discussion of specific in- 
vestment avenues must be confined 
to bonds, preferred stocks, and 
common stocks, since an adequate 
supply of satisfactory real estate 
mortgage notes is now available in 
only a few areas. 
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Bonds in the Trust Fund 


The prudent trustee has a 
hearty normal appetite for good 
bonds. Can we satisfy this while 
doing justice to the income bene- 
ficiaries and meeting our test of 
getting our money’s worth? Some 
suggest, as a way out, the pur- 
chase of bonds of carefully stag- 
gered maturities, so that over a 
period the funds will flow back 
for re-investment under successive 
prevailing conditions, and thus, in 
the end, produce a reasonable re- 
sult. Such a program does not 
really satisfy the requirements of 
the trustee for, admitting that it 
does well by security of principal, 
it is too unmindful of the im- 
mediate needs of the life tenant, 
more often than not the. primary 
object in the creation of the trust. 
While some trusts have maturity 
requirements, in most funds we 
would do better to place the em- 
phasis upon finding a reasonable 
combination of adequate security 
and a subsistence level of current 
income, and upon principles of di- 
versification. 

Any program of current bond 
purchases must of necessity be 
makeshift, but it appears possible 
to maintain acceptable standards 
and build up a reasonably pro- 
ductive bond section for a trust 
by a judicious combination chiefly 
of government and railroad is- 
sues, plus a scattering of utility, 
industrial, and other bonds, and 
some municipal bonds where the 
tax status of the beneficiary sup- 
ports such a luxury. 


This contemplates placing from 
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10 per cent to 15 per cent of a 
trust in railroad bonds of good 
quality, with perhaps 20 per cent 
as a top limit, another 10 per cent 
to 30 per cent in United States 
Government issues, with more in 
unusual cases, and allowing 10 
per cent, more or less, for such 
other bond items as can be found 
which pay their way. In this man- 
ner, a bond list totalling from 35 
per cent to 60 per cent of a given 
fund can be constructed, yielding 
probably not far from 314 per 
cent, depending upon how the in- 
gredients are mixed, and contain- 
ing no single security which is not 
currently being purchased for in- 
vestment by men of prudence and 
wide experience. If any given. 
trust requires a higher proportion 
of bonds, then the chances are 
that it also requires emphasis on 
principal safety, so that the list 
can readily be pieced out by pay- 
ing the current price for prime 
quality. 

The reasoning behind this con- 
centration in government and 
railroad bonds is simply that 
there we can find the best value 
for our current investment dollar. 
By placing virtually all of our 
money allocated: to stocks in util- 
ity, industrial, and other non-rail- 
road fields, we restore the balance 
and satisfy our desire for diversi- 
fication, which is not to say that 
railroad stocks which meet rea- 
sonable standards are wholly un- 
available. 

A swift excursion through our 

‘fields of choice supports this pro- 
gram. It is doubtful if the pru- 
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dent man is buying municipal 
bonds at current historic high 
levels, except where the tax 
bracket of the recipient of income 
is such that the return is clearly 
above that available «elsewhere 
after allowance for income taxes, 
and even then he is heedful that 
time changes many’things. For 
various and well understood rea- 
sons, there has been quite -general 
improvement in municipal credit 
standings, but tax-conscious buy- 
ers have converged on the dimin- 
ishing supply, and only liquida- 
tion by insurance companies and 
others for the purpose of pur- 
chasing new government issues has 
placed the municipal market un- 
der any price restraint. 

Refundings in the industrial 
and utility fields have resulted in 
yield schedules ‘comparing un- 
favorably with the return from 
current government offerings, and 
utility mortgage issues have the 
added disadvantage of distant 
maturities with little or no pro- 
vision for sinking funds, so that 
once purchased for a trust, a 
present life tenant can scarcely 
hope for relief during his lifetime. 
A reduction of quality standards 
supplies no remedy, for second 
rank issues offer a wholly inade- 
quate reward for the added risk 
factor. 

For illustration, a typical long 
term utility mortgage issue of 
secondary caliber has been avail- 
able on about a 3.20 per cent 
basis. The common stock of a 
quite similar company, with a 
capital structure comprised of 10 
per cent senior securities and 90 
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per cent common equity, can be 
purchased to yield roundly 6.50 
per cent. Its earnings have cov- 
ered the current dividend rate in 
each year for many years back 
after apparently adequate provi- 
sion for maintenance and depre- 
ciation. Market value closely ap- 
proximates book value after ad- 
justing the property account to 
original cost to the taste of the 
federal authorities. While sub- 
ject to the risks inherent in stock 
ownership, it is worth noting that 
the present price is only 150 per 
cent of the depression low, while 
the bond in question is selling at 
nearly 250 per cent of the low of 
its predecessor issue of nearly the 
same caliber. If a given sum were 
divided equally between such a 
stock and Series G United States 
Savings bonds, it would provide 
an average return of 414 per cent, 
and many prudent investors 
would regard the principal as 
more safely invested than in any 
available low coupon long term 
utility issue at present prices. The 
above example can be multiplied, 
although in less startling degree, 
including a number of utility pre- 
ferred stock illustrations. 


Government Issues 


Exceptions exist, of course, but 
the prudent man is quite generally 
more interested in utility and in- 
dustrial stocks than in obligations 
in the same fields yielding typi- 
cally 214 per cent to 3 per cent, 
and for his high grade bond re- 
quirements turns to government 
issues. Probably the best bond 
value anywhere available to the 
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average individual is in fhe long 
term Treasury issues exempt from 
all income taxes to an aggregate 
holding of $5,000 principal 
amount. Fallowing this, the 
trustee, denied the use of Series 
E bonds, ranks Series G Savings 
bonds next in attraction, for they 
possess the advantages of a fixed 
schedule of redemption prices, a 
valuable privilege of redemption 
at par in the event of death ter- 
minating the trust, and a reason- 
able final maturity date. These 
usually take care of the bulk of 
his prime quality needs, although 
where some liquidity is» desired, 
Treasury Certificates of Indebted- 
ness are a good substitute for ex- 
cess cash. 

The material price advance en- 
joyed by the railroad bond mar- 
ket during the war is reason 
enough for caution, but. good is- 
sues are still available at yields of 
from 3.75 per cent to 4.75 per 
cent, and in some instances even 
higher, which stand careful in- 
spection as to security and pro- 
tection by normal earning power. 
While wartime traffic is transit- 
ory, it has reaffirmed the basic 
and essential nature of the indus- 
try to our economy. The earning 
power of many of our railroads 
is subject to no wider fluctuation 
than that of other basic industries 
in better investment repute, but 
on it was imposed the weight of a 
heavy debt structure. We have 
learned this latter lesson to our 
cost, and also the wisdom of di- 
versification. It was not uncom- 
mon for trustees to have as much 
as 35 per cent or 40 per cent of a 
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fund in railroad securities, so that 
it is small wonder that losses en- 
sued of a nature to justify the 
persistence of prejudice. In ad- 
dition to choosing individual is- 
sues with care, it seems wise to 
invoke three general working 
rules: 1. Restrain aggregate 
purchases of railroad securities to 
a reasonable percentage of a fund. 
2. Select systems with a satisfac- 
tory present or immediately pros- 
pective capital structure and 
financial position. 3. Quite apart 
from financial structure, choose 
systems with good traffic pros- 
pects and favorable operating 
ratios, free of such drawbacks as 
heavy’ terminal costs, or short av- 
erage hauls. 

Space permits no consideration 
of a most interesting side ques- 
tion, as to whether a prudent 
trustee is ever justified in pur- 
chasing a bond at 50 per cent or 
60 per cent of its face value. 

Before leaving bonds to discuss 
stocks, it would be well for the 
sake of emphasis to summarize so 
far as is possible the guiding prin- 
ciple of the above policy. The 
prudent trustee is not obliged 
to purchase the very highest 
grade of bond issues only and at 
all times, so long as what he does 
buy meets sound standards, but 
he is never justified in paying top- 
drawer prices for second drawer 
quality. The latter almost surely 
leads to future problems, and yet 
it seems an almost inevitable re- 
sult of indiscriminate purchases 
in the open market today. As in 
the past periods of high bond 
prices, there can be noted a tend- 
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ency to relax standards, to accept 
the next best, with the result that 
the yield differential between the 
best and secondary issues has nar- 
rowed appreciably. At such a 
point prime bonds invariably offer 
better investment value, and gov- 
ernment issues in turn now appear 
cheaper than others of first qual- 
ity. Thus the prudent trustee 
anchors his fund on government 
issues, to which he adds all those 
sound bonds he can find which 
could be worth what they now sell 
for under materially different 
money and business conditions. 
For the remainder of his funds he 
has little recourse in the majority 
of his trusts but to seek reason- 


able investment value among 
stocks. 
Preferred Stocks 
Preferred stocks at present 


serve a distinctly useful although 
necessarily minor role in building 
up the average income return of 
a trust fund. It has been fre- 
quently said that preferred stocks 
are an undesirable type of invest- 
ment, possessing most of the dis- 
advantages of both bonds and 
common stocks and few of the 
merits of either. Like most gen- 
eralties, this one does not stand 
close inspection. Numerous re- 
cent examples could be cited where 
bondholders have found it impos- 
sible to exercise effectively those 
legal rights and remedies which 
they had supposed were theirs. 
It is also hardly open to debate 
that preferred stocks of good 
grade have exhibited substantially 
greater regularity of income pay- 
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ments fhan the bulk of even the 
best grade common stocks. 

The same factors of easy mon- 
ey which have made good value 
so scarce among, bonds have 
operated in almost equal degree 
on preferred stock prices, and the 
trustee is making a permanent 
contract at a fixed rate, and 
cannot ordinarily get his princi- 
pal back through maturity or 
sinking fund operation, as in the 
case of a bond, but must depend 
on the open market, notoriously 
erratic among preferred issues 
under conditions of adversity. 
The prudent man, therefore, will 
currently limit his total purchases 
of this type of security to a mo- 
dest amount, probably no more 
than 15 per cent to 20 per cent 
of a fund except in unusual cases. 
He finds only those issues worth 
purchasing which better the in- 
come from comparable bonds by a 
good margin, usually not less 
than 1 per cent to 114 per cent. 
The penalty for poor selection 
will prove fully as serious as in 
bonds at prevailing prices, but it 
still appears that research can 
turn up a limited number of issues 
with intrinsic attraction. 


Common Stocks 


The suitability of common 
stocks for trust investment is the 
subject of more widespread de- 
bate than ever before, which is a 
wholesome condition for it will be 
an ill omen if unanimous approval 
and acceptance is ever achieved. 
The risks inherent in ownership 
of common stocks are well known 
to all of us. There seems no 
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great weight of evidence to indi- 
cate that these risks are percept- 
ibly diminishing and that common 
stocks are becoming a more con- 
servative class of investment, for 
while corporations are larger and 
stronger, with greater financial 
and technical resources and 
broader bases of earning power, 
any lessened business risks are off- 
set at least in degree by greater 
political and social risks. 

This subject is so vast that we 
had best rest on some observa- 
tions from experience in Massa- 
chusetts, where stocks have been 
recognized as within the scope of 
the prudent-man rule for fully a 
century. 

The three important questions, 
of course, are how much of a fund 
to place in common stocks, what 
to purchase, and when to pur- 
chase. 


In Massachusetts, ” investors 
have long been partial to com- 
mon stocks and thus the typical 
estate is quite likely to run well 
over half in securities involving 
equity risk. The Massachusetts 
trustee, therefore, almost invari- 
ably has the problem of reducing 
common stocks to a reasonable 
percentage of a fund rather than 
the reverse. 

Further, the principle of care- 
fully selecting a trustee and then 
clothing him with ample powers 
of management is so widely ac- 
cepted that most of our instru- 
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ments contain language tending 
to enlarge the scope of the rule. 
A quick survey in our own trust * 
department reveals very few, well 
under 5 per cent, containing any 
limitations narrowing the rule, 
while a substantial majority en- 
large our ordinary investment 
powers in greater or lesser degree. 

In the usual trust, the con- 
sensus in Boston appears to favor 
currently a common stock ratio 
running under 50 per cent, and 
probably above 25 per cent, with 
35 per cent as a fair median 
figure. 


Prudent Man Not a Timid Man 


The prudent man theory holds 
no false notion that investment 
without risk is possible. “Out of 
this nettle, danger, we pluck this 
flower, safety.” As Justice Put- 
num said, “Do what you will the 
capital is at hazard.” The trus- 
tee endeavors to discover and 
measure the risk element in in- 
vestments, assuming those which 
appear to him proper for his 
funds and which hold the best 
promise of commensurate  re- 
ward. ‘The prudent man, be it 
observed, is not a timid man; he 
is no Caspar Milquetoast. The 
trustee is not and cannot be an 
insurer of his trust funds. He can 
only be held to accountability for 
the faithful performance of his 
duties. In this he sets his stand- 
ard at no less than the best of 
which he is capable. 





Absorbing Exchange Charges Opposed 
by N. Y. State Association 


HE New York State Bankers 
Association, representing the 
700 commercial banks throughout 
the state, has lodged a formal 
protest against legislation pend- 
ing in Congress to permit Fed- 
eral Reserve member banks to ab- 
sorb exchange charges made by 
non-par clearance banks for 
clearing and collecting checks. 
The Association’s memorandum 
was sent on March 9 to Senator 
Robert F. Wagner, of New York, 
chairman, and to the 19 members 
of the Senate Committee on Bank- 
ing and Currency which is sched- 
uled to hold hearings shortly on 
the Brown bill, H.R. 3956, passed 
by voice vote in the House on 
March 2, and its companion May- 
bank bill, Senate 1642. The in- 
tent of these bills is to amend 
Section 19 of the Federal Reserve 
Act so that the absorption of ex- 
change charges will be specifically 
exempted and therefore will not be 
considered to constitute payment 
of interest on demand deposits. 
E. Chester Gersten, president 
of the Association, pointed out 
that the Association’s action in 
protesting the Brown and May- 
bank bills was prompted by hun- 
dreds of communications from up- 
state banks urging opposition to 
amendment of the present law. 
“The urgency of the situation 
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was created by the passage of the 
Brown bill in the House of 
Representatives,” Gersten said. 
“Small banks throughout the 
state are strongly opposed to the 
enactment of the proposed legis- 
lation. All of the banks of New 
York state clear checks at par, 
586 of them as members of the 
Federal Reserve System and the 
remaining 113 through Federal 
Reserve collection channels. They 
feel that legislation sanctioning 
the absorption of a charge by the 
collecting bank is totally un- 
sound.” 

The controversy into which the 
Association has entered started 
last September when the Board 
of Governors of the Federal Re- 
serve System ruled that absorp- 
tion of exchange charges is a 
violation of the Board’s Regula- 
tion “Q.” 

The attempt to establish the 
right of member banks to absorb 
exchange charges was at first 
localized to the dozen or so states 
where there are still many non- 
par banks. ‘The opposition has 
grown to national proportions be- 
cause of the introduction of this 
legislation to legalize the prac- 
tice. Opponents of the Brown 
and Maybank bills contend that 
many correspondent banks which 
follow the practice of absorbing 
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exchange charges as a means of 
rewarding non-par correspond- 
ents, build up large demand bal- 
ances and thereby draw deposits 
away from natural trade areas 
and trade streams. 


“Memory has often proved 
short,” said Mr. Gersten. “These 
bills have in them potentialities 
for a repetition of events of the 
1920’s_ when many banks at- 
tracted disproportionately large 
demand deposits by competitive 
payment of high rates of interest. 
The withdrawal of such funds, 
particularly by large depositors, 
sometimes referred to as ‘smart’ 
money, is a simple matter requir- 
ing only the drawing of a check. 
In contemplating the dangers 
lurking in the proposed legisla- 
tion, it is well to recall the days 
when wholesale withdrawals and 
transfers of demand deposits led 
to the weakening of banks in 
many sections of the country and 
brought on the hysteria that was 
cured only by the 1933 bank holi- 
day. 

“Regulation ‘Q’ was designed 
to prevent artificial accumulation 
of demand deposits by banks to 
which such funds would not 
normally flow. Hence, Section 19 
should not be weakened.” 

In a recent case cited by the 
Federal Reserve Board, a small 
bank ran its deposits up from 
$800,000 to over $8,000,000 in 
less than a year. Of this, 
$6,800,000 or 82 per cent repre- 
sented correspondent bank ac- 
counts. 
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Banks Should Recognize a Moral Trust 
in Dealing with Small Borrowers 


By MICHAEL V. BLANSFIELD 


The author of this article is president of the Savings Banks 
Life Insurance Fund Trustees of Connecticut and was Senate 
Chairman of the Committee on Banks of the 1941 session of the 
Connecticut Legislature. In this article he pleads for a change 
in the banks’ attitude towards their small borrowers. 


N a long and interesting as- 

sociation with banks and 
bankers, my attention has been 
aroused by the seemingly para- 
doxical attitude of the different 
departments of the banks toward 
the customers of the various de- 
._partments. 

Take for instance the banker’s 
attitude toward customers of the 
commercial department as against 
the attitude of the same banker 
toward a customer of the trust 
department. 

A borrower from the commer- 
cial department is scrutinized 
morally and financially. The 
banker looks into the prospective 
borrower’s history both as to his 
honesty and integrity in business 
matters as well as his character 
and reputation in the community 
before allowing him to borrow one 
dollar of the bank’s deposits. 

He properly takes nothing on 
faith or credit but has to have 
facts and figures before he ad- 
vances any of the credit asked 
for. He protects the bank’s in- 
terest by stringent scrutiny and is 
pitiless in his decision if any flaw 
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in the applicant’s record which 
does not meet the highest stand- 
ard of moral, and financial deal- 
ings, is discovered. 

Consider the difference in treat- 
ment accorded a customer of the 
trust department. 


Attitude Towards 
Trust Customer 


Instead of delving into the fi- 
nancial history of the customer, 
the trust officer carefully studies 
the whole matter with the person 
for whom the trust is set up, with 
the view of ascertaining the 
wishes of the beneficiary as to how 


-the trust fund should be handled 


to the best interest of both the 
beneficiary and the bank. 

Here is a kind and sympathetic 
caretaker of someone else’s money 
to be used to the best advantage 
of the person for whom the fund 
is created within the terms of the 
trust agreement. 

Here is no investigation such as 
was necessary in the commercial de- 
partment; no close scrutiny of the 
financial affairs of the person in- 
volved, rather a solicitude on the 
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part of the trust officer to protect 
and safeguard the ward in all his 
dealings. The bank also fends off 
all and sundry in any attempt to 
mulct the ward in any way. Here 
is mutual trust and confidence ex- 
emplified to the ultimate. 

In the commercial department 
both the bank and the borrower 
are thoroughly familiar with all 
the routine and business laws that 
govern their particular transac- 
tion and both deal with that 
knowledge and, therefore, the old 
maxim — caveat emptor — ap- 
plies. The customer of the com- 
mercial department has bargain- 
ing power. He can take care of 
himself. The customer knows ex- 
actly what he must do and what 
the rate of charge actually is. He 
knows what penalties may be ex- 


acted if he does not carry out his 


contract. The customer’s knowl- 
edge and experience in financial 
matters keep the dealings fair and 
he does not need any further pro- 
tection. 

Not so the trust department’s 
dealing with the beneficiary of the 
trust. The utmost care on the 
part of the bank is taken to guard 
the estate of the beneficiary and 
to advise the beneficiary in all 
matters pertaining to the finances 
of the estate as well as to the 
person to whom the estate or in- 
come thereof is to be paid. Here 
is no caveat emptor between the 
parties; no scrutiny at arm’s 
length; no checking as to charac- 
ter, reputation, financial dealings 
or ability; no bargaining or 
jockeying for advantages. 

The usual or ordinary benefi- 
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ciary is practically helpless in the 
matter of a trust estate and the 
bank as a result watches the in- 
terest of and protects him or her 
both in its dealings as well as in 
any dealings it may have knowl- 
edge of by persons having busi- 
ness relations with the beneficiary. 
The beneficiary of a trust estate 
is in an entirely different position 
from the commercial borrower; 
being almost in the position of a 
ward of the bank. The beneficiary 
is not equal in negotiating ability 
to a customer of the commercial 
department. 

The practice and attitude of 
the bank in the above cases is en- 
tirely different and both attitudes 
are correct because the two kinds 
of customers require different 
treatment and different outlook. 

Contrast the two above ex- 
amples with the treatment ac- 
corded the general public in the 
matter of personal loans. 


Attitude Toward Personal 
Loan Applicants 


An effort has been made by 
commercial departments of banks 
to supply the need of small bor- 
rowers, those in need of sums from 
$50 to $500, but are the bankers 
displaying an understanding of 
the basic routé to public confi- 
dence? In what category does the 
small borrower fall? Is he to be 
dealt with like the customer of the 
commercial department and is the 
attitude toward him to be the 
same as that toward a borrower 
of large sums? Or is he in the 
same class as the beneficiary of a 
trust estate? 
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Does the small borrower, for in- 
stance, understand when he ap- 
plies for a loan that there may be 
a heavy delinquency charge for 
late payments? Usually not. As 
a matter of fact, most small bor- 
rowers can’t even compute such a 
charge in terms of true interest. 
They don’t know how. If the small 
borrower is late in paying and a 
delinquency charge is assessed, is 
he not likely to feel that he has 
been mistreated ? 

If axbank advertises at 6 per 
cent, 5 per cent or $6 or $5 a hun- 
dred, or whatever the charge is, 
doesn’t this method of statement 
tend to deceive a street car conduc- 
tor, stenographer, printer, grocery 
clerk, or other small borrower? If 
it does and the borrower finds out, 


which he eventually will, that the 
rate of interest on his loan was 


really 12% or 10%, will not the 
borrower*lose the confidence he 
had in the integrity of that bank? 

Very often the small borrower 
is a savings depositor. In his 
periodic trips to the bank the 
gleaming marble, the huge vaults, 
and the expensive fixtures have 
impressed him with the stability, 
security and soundness of the 
bank. He has been given a feeling 
of confidence. He knows that if 
the bank has promised to pay him 
114 per cent per annum on his 
savings account, he will get 114 
per cent per annum, but when he 
finds that what he thought was a 
rate of 5 per cent per annum on 
his loan is just about twice that 
and perhaps there are other 
charges for “services,” investiga- 
tion, insurance (at more than 
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cost), delinquency, or what not, 
then what happens to his confi- 
dence? 

To be sure, the cost of his loan 
may be less from the bank than it 
would have been from a small loan 
company or credit union, or fi- 
nance company, but still it’s a lot 
higher rate than he thought it was 
going to be. 


Moral Obligation to 
Small Borrowers 


Wouldn’t the bank have kept 
his confidence better if it had been 
a little more restrained in its use 
of bait and wouldn’t his faith in 
the bank have been less shaken if 
he had understood the true charges 
on his loan from the time he read 
the advertisement until his loan 
was completed and paid up? 

There is a real similarity be- 
tween the small borrower and the 
trust department customer. The 
small borrower’s attitude is likely 
to be one of trust and confidence. 
He is ill-equipped with negotiat- 
ing ability. Isn’t there a moral 
obligation to accord him some of 
the treatment given to a customer 
of the trust department? 

In dealing with small borrowers, 
bankers are bound to recognize an 
inescapable moral trust, and they 
would be better off to adopt an 
attitude which inspires confidence 
rather than one which tends to im- 
pair it. In dealing with small bor- 
rowers, wouldn’t the banks be bet- 
ter off in the long run to lean 
toward the trust department 
rather than the commercial de- 
partment attitude? 





What Is Ahead for Banks? 


By MARCUS NADLER 


Professor of Finance, New York University 


In this article Dr. Nadler analyzes the probable position 


of the banks after the War is over. 


It is a summary of an 


address which he recently made before a meeting of Wisconsin 


bankers. 


HE war brought about many 
changes in the field of bank- 
ing. ‘The volume of deposits has 
increased very rapidly and a con- 
siderable proportion of the total 
assets of the banks consists of 
government securities. During the 
war no material change in this re- 
spect is to be expected. Although 
the volume of bank deposits from 
now on will increase at only a 
slower rate than before, at the end 
of hostilities a further material 
increase in the volume of bank de- 
posits is to be expected. This 
will be due to the fact that a con- 
siderable number of business con- 
cerns will not renew the short- 
term government obligation which 
they accumulated during the war 
and a moderate redemption of 
Series E bonds may be expected. 
The government will obtain the 
funds to pay for these obligations 
by selling additional short-term 
obligations to the banks. 

The large holdings of govern- 
ment securities by the banks and 
the fact that a considerable por- 
tion of the total indebtedness of 
the Federal government will con- 
sist of short-term and demand ob- 
ligations will have a profound ef- 


fect on the policies of the Treas- 
ury and the monetary authorities 
as well as on the banks. 

So far as the Treasury is con- 
cerned it is obvious that it will not 
be able to refund its maturing ob- 
ligations within a short period of 
time. <A large portion of these 
obligations is held by the banks 
and the latter will be unwilling 
and unable to convert short-term 
into long-term government obliga- 
tions. The fact should not be over- 
looked that the liquidity of the 
banks as well as that of the money 
market today and for years to 
come will rest on short-term gov- 
ernment obligations. Hence, the 
floating debt of the United States 
government is bound to remain 
large even after the war and this 
in turn is bound to exercise a con- 
siderable influence on money rates. 

For several years after the war 
the policies of the Federal Reserve 
authorities will continue to be 
dominated by the needs of. the 
Treasury. Under conditions as 
they will exist, therefore, quanti- 
tative credit control will not be 
employed to any large extent and 
the Reserve authorities will rely 
primarily on qualitative credit 


337 





338 


control in order to prevent the 
abuse of bank credit. This in turn 
means that economic forces will 
exercise a much smaller influence 
on money market conditions than 
heretofore and that the latter will 
be dominated primarily by the 
needs of the Treasury. 


Effects On the Bank 


As was stated before, the vol- 
ume of bank deposits has in- 
creased very sharply during the 
war, with a further increase to be 
expected in the immediate post- 
war period. If prices of commodi- 
ties remain approximately where 
they are at the present time the 
supply of money and credit in the 
hands of the people may be larger 
than will be needed for business 
purposes and hence the volume of 
bank loans may not show any ma- 
terial increase. 


If, on the other hand, prices” 


should rise materially then the de- 
mand for working capital on the 
part of industry and trade will in- 
crease because it will take more 
money to finance the output and 
sale of the same quantity of 
goods. In that case a material in- 
crease in demand for bank credit 
may be expected. However, the 
question arises as to whether the 
banks will be able under the cir- 
cumstances which will exist after 
the war to meet all the legitimate 
requirements of business. The 
ratio of capital to deposits will be 
smaller and banks will therefore 
adopt a conservative lending 
policy. 
Hence, if commodity prices re- 
main where they are at the pres- 
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ent time the assets of the banks 
will continue to consist primarily 
of government obligations. If, on 
the other hand, commodity prices 
should rise sharply then there is 
a question as to whether the banks 
will be able to meet all the de- 
mands from industry and trade. 

The fact thatalarge portion of 
the assets of the bank will consist 
of government securities will also 
have wide political implications. 
At the end of the war great efforts 
will be made to reduce the tax 
burden. There is a danger 
that demagogues or well meaning 
people not fully cognizant of the 
importance and operation of the 
banking -system may demand that 
the debt service burden of the 
Government be curtailed by either 
reducing materially the rates of 
interest paid on its obligation held 
by the banks or even pay them off 
in paper money through the adop- 
tion of the 100 per cent .reserve 
banking system. Either measure 
would be disastrous not merely 
for the banks but also for the na- 
tional economy of the country as 
a whole. 


What Can the Banks Do? 


What can the banks do under 
these circumstances? 

1. It would be advisable for the 
banks to do everything within 
their power to distribute newly is- 
sued government securities among 
ultimate investors. 

2. It will be the duty of the 
banks to discourage the redemp- 
tion of Series E bonds in the post- 
war period. 

3. It is highly advisable that 





THE BANKING LAW JOURNAL 


the banks start a campaign now 
to educate the people at large to 
the importance of a free banking 
system of private enterprise. 

4. The banks should scrutinize 
their assets very carefully and re- 
tain only those of high quality so 
that they may be able to meet any 
demand for legitimate bank credit’ 
that may arise in the future. 

5. Bank executives should edu- 


cate their boards of directors to - 


the knowledge that the old ratio 
of 1.10 of capital to deposits is 
meaningless. The assets of the 
banks are stronger today than 
ever before in the history of the 
country. A sound ratio is one 
which compares capital resources 
of an institution to its risk assets. 
On the basis of such a ratio the 
banks will be able to meet any le- 
gitimate demand for bank credit 
that may arise in the immediate 
post-war period. 

6. The demand for credit to fi- 
nance durable consumers’ goods 
as well as housing in the postwar 
period is bound to be very great. 
Banks would be well advised to 
make the necessary preparations 
now in order to be able to meet 
this demand when it arises. T'o do 
so it would be advisable to obtain 
as many new accounts as possible. 
Each new account, however small, 
may in the future become a good 
customer of the bank. 

7. In handling its government 
portfolio a bank should consider 
the needs of liquidity as well as 
for earnings. Deposits that an in- 
stitution expects to lose shortly 
after the énd of hostilities should 
be invested in short-term govern- 


339 


ment obligations. All other funds 
should be invested according to 
sound banking policies. Banks 
should avoid the necessity of hav- 
ing to adjust their cash position 
through the sale of medium and 
long-term government obligations. 

8. In spite of the great uncer- 
tainties that lie ahead, the chances 
of a material change in interest 
rates are slim. In the first place, 
the money market will continue to 
be dominated by the needs of the 
Treasury and secondly, a substan- 
tial return flow of currency 
from circulation may be expected. 
Hence banks can safely invest in 
the obligations offered them by the 
Treasury without any fear of ma- 
terial depreciation. 


Conclusion 


The problems that will con- 
front the commercial banks in the 
post-war period will be great, but 
not so great as those which will 
confront industry. The banks will 
have no reconversion or inventory 
problem. The banking system will 
be sound and highly liquid and will 
fully reflect economic conditions 
prevailing in the country. Now 
and for several years after the 
war when the economy of the coun- 
try will be under the influence of 
the war the banks are bound to 
hold a large volume‘of govern- 
ment securities. However, if seri- 
ous efforts are made by the gov- 
ernment in the postwar period to 
reduce the public debt the banks 
will gradually diminish their hold- 
ings of government obligations 
and their assets will again rest on 
business transactions. 





Bank Assets and Post War Loans 


The following is from the Cleveland Trust Company Business 


Bulletin edited by Brig 


NVESTMENTS are now by 

far the most important assets 
of commercial banks, and nearly 
all of these investments are fed- 
eral securities. Ever since 1933 
the proportion of investments in 
bank portfolios has been increas- 
ing but the truly phenomenal 
growth in their volume has taken 
place during the war years. 

Back in 1910 commercial loans 
composed more than 41 per cent 
of the assets, and that proportion 
increased to more than 50 per 
cent of them in several years of 
the 1920’s. Last year such loans 


made up only 15 per cent of the 


earning assets. At the beginning 
of the period in 1910 loans se- 
cured by collateral made up over 
29 percent of the assets. At the 
peak of the period of security 
speculation in 1929 they com- 
prised about 25 per cent of the 
assets. Now they have decreased 
so far, both in actual amount and 
in relative importance, that they 
make up only a little over two 
per cent of the assets. They are 
now smaller in volume than they 
were 34 years ago in 1910. 
Loans secured by real estate 
have had a more nearly constant 
relationship to the total volume 
of earning assets than has any 
other class of holding. They made 
up a little more than six per cent 
of the whole in 1910, and they 
were still a little over six per cent 
of the total last year. In 1929 
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. Gen, Leonard P. Ayres 


they comprised a little more than 
nine per cent of the assets. 

During almost all of the long 
period under discussion the rela- 
tive importance of investments as 
components of the earning assets 
has been increasing. In 1910 
they constituted nearly 23 per 
cent of the holdings, and by 1933 
the proportion had increased to 
almost 46 per cent. By 1943 it 
was close to 77 per cent, and the 
volume of such holdings amounted 
to nearly 60 billion dollars. These 
vast holdings of investments con- 
sist very largely, and in most 
banks almost wholly, of govern- 
ment securities. 


American banks are exceeding- 
ly well equipped to take care of all 
the sound and bankable postwar 
credit needs that may develop. 
Never before have they been in 
such a strong and liquid condition 
as they are at present. It seems 
strange that Messrs. Baruch and 
Hancock should have recom- 
mended in their report on post- 
war planning and policy that the 
Federal Reserve banks and the 
Smaller War Plants Corporation 
should be granted additional au- 
thority to make.loans for indus- 
trial reconversion and to supply 
working capital for small busi- 
ness. Existing commercial banks 
are eagerly seeking sound loans, 
and their ability to extend credit 
is ample to meet almost any de- 
mand. 
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Fees of Consultant Bank for Services Rendered to 
Trustee Chargeable to Corpus of Estate 


A proviso in a will creating a trust directing testamentary 
trustee to obtain approval of a designated consultant bank 
with reference to any changes of investments or new invest- 
ments to be made in the trust estate is valid. Such a proviso 
is valid notwithstanding a clause therein reciting that the 
testamentary trustee had given its assurance in writing that it 
would pay out of its regular trust fee any charges of the con- 
sultant bank for services rendered in approving changes or 
new investments. 

In observing the provision of the decedent’s will that all 
investments and reinvestments by the trustee bank should be 
in securities generally regarded by conservative bankers as 
constituting high grade investments, both the trustee bank and 
the consultant bank, whose approval is required, when the 
making of investments are under consideration, are required 
to exercise prudent discretion not only in confining their choice 
within the conservative banker test, but also in selecting ap- 
propriate security within that class. The consultant bank’s 
duties also included approval of all sales of securities of the 
trust which the trustee bank might be required to make. In 
deciding its approval of such required sales of securities, the 
consultant bank would have to examine the entire contents of 
the trust portfolio. 

In the absence of any proviso in decedent’s will regarding 
payment of fee for services of consultant bank out of the fee 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) §§ 513-527. 
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of the trustee bank, the consultant bank may properly be paid 
out of the corpus of the trust estate. These matters were de- 
cided in the case of United States Nat. Bank of Portland v. 
First Nat. Bank of Portland, Supreme Court of Oregon, 
142 Pac. Rep (2d) 785. 

Decedent testate, one Alexander M. Clark, by his will be- 
queathed the residue of his estate in trust to the United States 
National Bank of Portland, the plaintiff in the instant case 
and hereinafter referred to as the trustee bank. Under the 
provisions of the will establishing the trust, the net income 
from said trust was to be paid to decedent’s wife, during her 
lifetime in monthly installments, if practicable, and upon her 
death the net income was to be paid in the same manner to 
decedent’s daughter until the termination of the trust as there- 
in provided. The decedent’s will contained the following 
provisions: 


“During the period of the trusteeship as hereinafter fixed, my 
said Trustee shall hold, manage, deal with, care for, preserve, and 


protect the property and estate herein devised and bequeathed to it 
(hereinafter for convenience sometimes designated as ‘said trust es- 
tate’ or ‘my trust estate’) and collect the income therefrom, all in ac- 
cordance with its best judgment and discretion.” 


“The Trustee may retain as a portion of said trust estate any in- 
vestments made or held by me in my lifetime; and the Trustee is hereby 
given full power and authority to sell, mortgage, rent or lease, invest, 
re-invest and vary the investment of said trust estate or any part 
thereof at such time or times and in such manner and upon such terms 
as it in its discretion may deem advisable, all investments and re-invest- 
ments made by the Trustee hereunder to be in such stock, bonds and 
mortgages, as are generally regarded by conservative bankers as 
constituting high grade investments, regardless of whether or not such 
investments may be of a character approved or authorized by statute 
for the investment of trust funds; provided, however, that all changes 
in investments or new investments shall also be approved in writing 
by the executive officer in charge of the Trust Department of the First 
National Bank of Portland, Oregon, or of its successor. This latter 
provision has been made with the assurance in writing to my attorney, 
Estes Snedecor, by the United States National Bank that it will pay 
out of its regular trust fees any charge that may be made by said 
executive officer or by his bank for said service in approving said 
investments.” 
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The trustee bank brought this action against the ‘First 
National Bank of Portland, the defendant in the instant case 
and hereinafter referred to as the consultant bank, for con- 
struction of the above provisions of the decedent’s will and a 
determination by the court of the duties and rights, if any, 
of the consultant bank under the will. The beneficiaries, wife 
and daughter of the decedent, also defendants, opposed the 
contentions of the consultant bank and supported the con- 
tentions of the trustee bank. ‘The lower court by its decree 
sustained in full the contentions of the consultant bank and 
the trustee bank appealed therefrom. The other defendants 
did not appeal. On appeal the decree of the lower court was 
modified, and as modified affirmed. The case was removed 
with directions. 


The trustee bank alleged in its complaint and the evidence 
clearly established that no such assurance, as set forth in the 
decedent’s will was ever given by the trustee bank. The trustee 
bank contended that the proviso in the will, to the effect that 
all changes in investments or new investments were also to 
be approved in writing by the executive officer in charge of 
the trust department of the consultant bank, was made wholly 
dependent upon an “assurance in writing” that the charges 
for the services of the consultant bank would be paid by the 
trustee bank out of its regular trust fees, and that since no 
such assurance was ever given by the trustee bank the entire 
proviso was void. The trustee bank also sought a declaratory 
judgment as to what was the nature and extent of the duties 
imposed by the will upon the consultant bank. 

It was held that the proviso respecting duties imposed on 
consultant bank was not invalid. The proviso expressed the 
dominant intent of the decedent testate and must control, not- 
withstanding the “assurance in writing” clause. The con- 
sultant bank was determined to be a fiduciary having responsi- 
bilities analogous to those of a trustee and subject to the 
control of a court of equity. The duty of initiating all changes 
in investments or new investments was on the trustee bank 
and not on consultant bank, notwithstanding the proviso in 
decedent’s will vested veto power in consultant bank as to all 
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changes in investments or. new investments. The function of | 
the consultant bank was not limited to determining that a pro- 
posed investment fell within the class generally regarded by 
conservative bankers as of high grade. The “conversative 
banker test” so called, was imposed as a limitation on the 
powers of the trustee which alone could initiate changes in 
investments or. new investments. That test was not incor- 
porated in the clause requiring that all changes in investments 
and all new investments were to be approved by the consultant 
bank. The granting or withholding of that approval rested 
solely in the prudent and experienced discretion of the con- 
sultant bank. When the making of an investment was under 
consideration both the trustee bank and the consultant bank 
were required to exercise prudent discretion not only in con- 
fining the choice within the conservative banker class, but also 
in selecting an appropriate security within the class. The 
trustee bank was to exercise that broad discretion prior to 
initiating and proposing; the consultant bank prior to approv- 
ing or disapproving, but both were fiduciaries and the same 
obligation rested upon each in this particular. ‘The court further 
held that in rendering its approval, such approval of change 
of investments could not be made without considering to what 
and from what the change was proposed. It was also held 
that the duties of consultant bank included approval of sales 
as well as purchases and if it became necessary to sell securities 
to realize cash, the consultant bank had to determine which of 
the assets of the trust were to be sold. Therefore in exercising 
this function it was required to consider the entire trust port- 
folio. In view of the absence of any assurance that consultant 
bank’s charges could be paid out of the regular trust fee, com- 
pensation of the consultant was required to be paid out of the 
trust estate and the trustee could pay said compensation out 
of principal rather than income. In its opinion, the court said: 


The proviso imposing duties upon the consultant bank was not a 
bequest for its benefit, but on the contrary, constitutes a general 
provision affecting the administration of the entire trust fund of 
$376,000. It was imposed for the protection of the beneficiaries of the 
trust. In this instrument, carefully and competently drawn, that 
protection is manifestly the dominant purpose of the testator, the 
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matter of securing it without additional expense being merely incidental. 

In support of its contention that the entire proviso should be 
held void, plaintiff cites In re Appleby Estate, 1907, 100 Minn. 408, 
111 N. W. 305, 10 L. R. A., N. S., 590, 117 Am. St. Rep. 709, 10 Ann. 
Cas. 563; Stark v. Conde, 1898, 100 Wis. 633, 76 N. W. 600; Perry 
v. Brown, 1912, 34 R. I. 203, 83 A. 8; Fisher v. Fisher, 1907, 80 Neb. 
145, 113 N. W. 1004. These cases are merely illustrations of the text, 
also cited, from Thompson on Wills, 2nd Ed., Sec. 377, which reads 
as follows: “If a condition precedent be void or if it be or become 
impossible of performance, even though there be no fault on the part . 
of the devisee, the devise can not take effect, and this is true even 
when the condition was beyond the control of the devisee, and he was 
entirely free from blame.” These cases are not inconsiftent with our 
conclusions. 


Again, the plaintiff relies upon Bryan’s Appeal, 1904, 77 Conn. 
240, 58 A. 748, 68 L. R. A. 353, 107 Am. St. Rep. 34, 1 Ann. Cas. 
393 ; In re Estate of Reynolds, 1935, 273 Mich. 71, 262 N. W. 649; In 
re Acres’ Will, 1926, 128 Misc. 254, 219 N. Y. S. 313. The cases 
cited support the general rule that ineffective references to extraneous 
documents or references to documents or papers which do not exist as 
a matter of fact must be disregarded and treated as surplusage. The 
rule was properly applied to cases in which the testator had attempted 
to incorporate an extraneous instrument by reference but in which 
the instrument was not sufficiently identified or was non-existent. In re 
Estate of Reynolds, supra, is typical. It was provided that certain 
personal property should be distributed according to a note “left by 
me and attached to my will.” [273 Mich. 71, 262 N. W. 650.] No 
such note was attached. Obviously, it was impossible to incorporate 
a non-existent instrument, and the will being otherwise complete on its 
face, the court was justified in treating the reference to the extraneous 
instrument as surplusage. Handley v. Palmer, C. C. 1899 91 F. 948; 
Washington Loan & Trust Co. v. Hammond, 1922, 51 App. D. C. 
260, 278 F. 569; Carley v. Greenwood Cemetery et al, 1901, 34 Misc. 
70, 69 N. Y. S. 448, rest upon the same principle which was controlling 
in In re Estate of Reynolds, supra. They are not in point. 

The plaintiff also cites Gerrish v. Gerrish, 1880, 8 Or. 351, 34 
Am. Rep. 585, and Boehmer v. Silverstone, 1919, 95 Or. 154, 174 P. 
1176, 186 P. 26, and 68 C. J. p. 640. The rule stated is to the effect 
that if a properly executed will incorporates a document by reference 
and clearly identifies the same it becomes a part of the will, but the 
document must be in existence at the time of the execution of the will. 
The rule is illustrated in the two Oregon cases cited, which merely 
hold that where a testator makes a will which refers to the will of 
another and adopts certain bequests by such reference, the instrument 
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to which reference was made, if then in existence, becomes a part of 
the testator’s will. In the case at bar the “assurance in writing” was 
not incorporated in the will, but at most it was referred to as an 
inducement, and the proviso imposing duties upon ‘the consultant bank 
is not dependent upon any rule of incorporation by reference. We 
adhere to the proposition that the proviso imposing duties on the con- 
sultant bank expresses the dominant intent of the testator and must 
control, notwithstanding the “assurance in writing” clause. 

The questions which we have discussed were argued at great length 
. in plaintiff’s brief, but they appear to have been based upon after- 
thought. There is no pleading to the effect that the testator would not 
have vested the veto power in the consultant bank if he had not be- 
lieved that thé assurance in writing had been given. In fact, the only 
_ relief asked for in the prayer of the complaint is a definition of the 
duties of the consultant bank, which would have presented a moot 
question if the entire proviso were void. 

We now turn to the questions concerning which the plaintiff asked 
for a declaratory judgment. What was the nature and extent of the 
duties imposed by the will upon the consultant bank? It was not a 
co-holder of the legal title, and it was not therefore technically a 
trustee. The many duties relative to the administration of the trust 
were wisely imposed only upon the trustee bank. It alone was charged 
with the custody of the stocks and bonds constituting the corpus of 
the estate, the collection of dividends and all the incidental accounting 
and reporting required in such cases, but the veto power was vested 
in the consultant bank as to “all changes in investments or new invest- - 
ments.” ‘That power was for the protection of the beneficiaries and 
was vested in a corporation which was a stranger both to the trustee 
and to the cestui que trust. Although not a title holding trustee, 
the consultant bank was a fiduciary, having responsibilities analogous 
to those of a trustee and subject to the control of a court of equity. 


“By the terms of the trust it may be provided that the action of 
the trustee in certain respects shall be subject to the control of an- 
other. The person upon whom such power of control is conferred may 
be . . . a third person otherwise unconnected with the trust. The power 
may be a power to veto certain acts of the trustee in the administra- 
tion of the trust, as, for example, where it is provided that the trustee 
shall make no investment without the consent of the settlor or of a 
beneficiary or of a third person, or that the trustee shall not sell trust 
property without such consent. . . . The holder of a power is subject 
to liability for the exercise or non-exercise of the power only if he 
holds it as a fiduciary and not solely for his own benefit.” 

“Where the person upon whom the power of control is conferred 
is neither a co-trustee nor a beneficiary but is a third person other- 
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wise unconnected with the administration of the trust, the power is 
ordinarily conferred upon him as a fiduciary and not for his own benefit. 
In such a case, although the holder of the power is not a trustee of the 
estate, he owes duties to the beneficiaries with respect to the exercise 
of the power. Thus if a testator leaves property to a trust company 
in trust and provides that the trustee shall make such investments as 
a named committee of experts shall direct, the members of the com- 
mittee, if they undertake to act, owe a duty to the beneficiaries not 
to abuse the discretion conferred upon them.” 2 Scott on Trusts, 
pp. 972, 975, § 185. 7 

Gathright’s Trustee v. Gaut, 1939, 276 Ky. 562, 124 S. W. 2d 
782, 120 A. L. R. 1403. As to the power of a court to control a 
fiduciary having veto power, the learned author states that the prin- 
ciples which are applicable are those which apply to discretionary 
powers conferred upon a trustee. 2 Scott on Trusts, p. 976, § 185. 

In determining the extent of the duties imposed by law upon the 
consultant bank as a fiduciary, we must examine the entire will. The 
corpus of the trust amounted to $376,000 and consisted almost en- 
tirely of stocks. It included, however, bonds to the amount of $2,000, 
160 acres of land and a little personal property. Among other authori- 
zations, the trustee was given full power “ .. . to sell, mortgage, rent 
or lease, invest re-invest and vary the investment of said trust estate 
or any part thereof at such time or times and in such manner and 
upon such terms as it in its discretion may deem advisable . . . .”” There 
is a specific limitation upon the power of the trustee bank to the effect 
that all investments and re-investments shall be “ .. . in such stocks, 
bonds and/or mortgages, as are generally regarded by conservative 
bankers as constituting high-grade investments.” The authority of 
the trustee was broadened to this extent, that within the class of securi- 
ties above described, the trustee was authorized to invest or re-invest 
* .. . regardless of whether or not such investments may be of a 
character approved or authorized by statute for the investment of 
trust funds ....” ‘Then follows the proviso contained in the same 
sentence which vested veto power in the consultant bank and corres- 
pondingly limited the power of the trustee bank, which reads as 
follows: “ . .. provided, however, that all changes in investments 
or new investments shall also be approved in writing by the executive 
officer...” of the consultant bank. It may well be that this added 
safeguard was inserted because of the fact that investments were per- 
mitted even though they were not of a character approved or authorized 
by statute. 

The trial court held that “The duty of initiating all changes in 
investments or new investments of trust assets or funds is upon trustee 
bank, not upon said executive officer of consultant bank.” In this 
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weconcur. In its complaint the plaintiff alleges : “That plaintiff claims 
that the defendant The First National Bank of Portland (Oregon) 
has no duties to perform under the said quoted provision of the said 
testamentary trust except to approve or disapprove an investment 
proposed by, the plaintiff, and has no other duties or responsibilities.” 
If by this statement it is meant that the only ultimate action required 
by the consultant bank is to approve or disapprove of changes in in- 
vestments or new investments, we agree. Upon this point the only 
question would be—what is the nature and extent of the investigation 
which is imposed as a duty upon the consultant bank, that it may 
fulfill its obligation of approval or disapproval? In its brief the 
trustee bank extends its contention, however. It is argued that the 
only service imposed upon the consultant bank is “... that of passing 
upon whether or not a particular stock, bond or mortgage proposed 
as an investment ‘would be regarded by conservative bankers as con- 
stituting a high-grade investment.’ . . .” 

The consultant bank, on the other hand, contends that its duty 
is not limited to determining whether or not a proposed purchase 
of a stock, bond or mortgage is “generally regarded by conservative 
bankers as constituting a high-grade investment,” but that in order to 
perform its full duty as a fiduciary, it is “ . . . obliged to consider, 
investigate and base its approval or disapproval upon the condition 
of all of the assets of the trust estate, from the standpoint of their 
diversification, security, yield and maturity, the general condition of 
the trust estate, the prudence of the investment or change proposed, 
and the requirements of the beneficiaries of the trust.” 

The disputed questions concerning the amount and manner of pay- 
ment depend upon the extent of the duties of the consultant bank. 
It assures us that the amount of the fee is the “most unimportant 
part of the controversy.” The substantial question relates to the 
extent of its duties. Payment should, of course, be commensurate with 
the risk, ability and effort required, but determination of its amount 
must await determination of the nature and extent of its duties. 

The function of the consultant bank is not limited to determining 
that a proposed investment falls within the class generally regarded 
by conservative bankers as of high grade. What we shall call the 
“conservative banker test” is imposed as a.limitation on the powers 
of the trustee bank which alone can initiate changes in investments 
or new investments. That test is not incorporated in the clause re- 
quiring that all changes, etc., shall be approved by the consultant. 
So far as the will indicates, the giving or withholding of that approval 
rests alone in the prudent and experienced discretion of the consultant. 
But the point is that the trustee bank in initiating changes or new 
investments would not have performed its full duty by merely pro- 
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posing some investment which met with the conservative banker test. 
“A trustee has not performed his duty merely because he has made an 
investment in a type of security which is authorized; he must use care 
and skill and caution in selecting the particular investment.” 2 Scott 
on Trusts, p. 1222, § 227.12. And see Delafield v. Barret, 1936, 
270 N. Y. 43, 200 N. E. 67, 103 A. L. R. 941, and Matter of Jacobs’ 
Estate, 1934, 152 Misc. 139, 273 N. Y. S. 279. It is true that the 
duties of the consultant bank are in many respects narrower than those 
of the title holding trustee, but in one respect they are the same. When 
the making of an investment is under consideration, both must exercise 
prudent discretion not only in confining the choice within the con- 
servative banker class, but also in selecting an appropriate security 
within the class. The one must exercise that broad discretion prior 
to initiating and proposing, the other prior to approving or disap- 
proving, but both are fiduciaries, and the same obligation rests upon 
each in this particular. 


We must next consider whether the consultant performs its duty 
by passing upon a proposed investment in vacuo, without reference 
to its place in the entire plan of the trust, or whether its duties involve 
a wider scope. The will requires approval by the consultant not only 
of all new investments, but also of all changes in investments. It seems 
elementary that the approval of a change not only requires that we 
consider to what but also from what the change is proposed. Other 
terms of the will cast much light in this case. 

Where a proposed change in investment involves only a sale of 
securities to realize cash with which to purchase an annuity for a third 
person or to pay taxes, the transaction involves no new investment, 
but surely there is a change in investment. In such event, the only 
question which could be submitted to the consultant for approval 
would be which of the assets of the trust should be sold. The choice 
of the thing to be sold must be made among a great variety of securi- 
ties of different values with different yields, some, no doubt, specula- 
tive and non-income producing, and others with a substantial dividend 
record, some fluctuating in value, others stable. The preservation of 
proper diversification and maintenance of adequate return, having in 
view the needs of the beneficiaries, are considerations of prime im- 
portance. It may be that land should be sold rather than securities. 
It would be impossible to exercise any informed discretion on such 
an issue without a study of the entire portfolio. The case of a pos- 
sible purchase of an annuity for a beneficiary is used as an illustration, 
but there are other situations which may arise involving changes in 
investments and in which the holder of the veto power would be required 
to consider the entire portfolio before he could exercise the discretion 
required of him. 
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It is provided that if the net income from the trust estate plus the 
income from certain other specified sources should be less than an 
average of $700 per month, the trustee should be authorized, on the 
request of the testator’s wife, to “ . .. encroach upon the principal 
of my estate to such an extent as to provide comfortably for the needs 
and requirements of my wife and daughter.” Again, it is provided 
that if and when requested so to do by the wife of the testator, the 
trustee is authorized to pay to her out of the corpus of the trust 
estate such sums as she may request, but not to exceed in any one 
year two per cent of the then value of the trust estate. Thus, it ap- 
pears that there may be annual liquidations of portions of. the princi- 
pal of the trust. Any such changes in investments would involve 
the same problem heretofore considered. Approval of the sale of 
securities for such a purpose could not be intelligently given without 
consideration of the entire trust portfolio. 

Upon the death of the testator’s wife, the trustee is directed to 
“ ... invest for the benefit of my daughter Ruth A. Clark, the sum of 
Ten Thousand Dollars ($10,000.00) in a single premium refunding 
life annuity deferred, to begin when my daughter attains the age of 
60 years,” the annuity contract to be delivered to the daughter. Again, 
it is provided that if at the time of the death of the wife of the testator, 
his daughter will be twenty-five years of age or over, or if not, as soon 
as she shall attain said age, the trustee shall transfer and deliver to 
her “ .. . ten per cent (10%) of the then value of the corpus of my 
estate; and every two years thereafter until she shall attain the age 
of fifty (50) years, there shall be paid, transferred and delivered to 
her ten per cent (10%) of the then value of the residue of my 
estate.” The entire residue is to be delivered to the daughter upon 
her reaching the age of fifty years. 

Again, the trustee is authorized to consent to the re-organization, 
consolidation or merger of any corporation and to exchange the 
securities held by the trustee for the securities issued in connection 
therewith. The approval of such a transaction involves much more 
than the application of the conservative banker test as a rule of thumb. 


Thus, it appears that, depending upon various contingencies, the 
happening of which cannot now be foretold, problems involving sub- 
stantial sums of money will arise which will require the selection from 
among many and divers forms of securities the most appropriate ones 
for sale. 

We have already indicated that in respect to the matters of changes. 
in investment and new investments the rules governing a title holding 
trustee in the exercise of discretion are applicable to the consultant. 
The rules covering discretion in such cases are well stated as follows: 
“The trustee should take into consideration the circumstances of the 
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particular trust which he is administering, both as to the size of the 
trust estate and the requirements of the beneficiaries. He should 
consider each investment not as an isolated transaction but in its re- 
lation to the whole of the trust estate. Thus, as we shall see, he should 
so diversify the investments as to diminish the risk of serious losses. 
Such distribution can be more readily made in the case of a large 
trust estate than in the case where it consists of two or three thousand 
dollars. He should also consider the needs of the beneficiaries of the 
trust. ‘Thus, where the trust estate produces a large total income, 
his choice of investments is not necessarily the same as in the case 
where the income is barely sufficient for the support of the beneficiaries. 
This does not mean that he is justified in taking an improper risk of 
loss of the principal in order to secure an income sufficient for the 
support of the beneficiaries. It is, however, a factor to be considered 
in the exercise of his prudent discretion.” 2 Scott on Trusts, p. 
1223, § 227.12. See also 2 Scott on Trusts, p. 1222, § 227.12; p. 
1229, § 228; p. 1238, § 230.1. The foregoing text is supported 
by authorities cited therein and by the following portions of the Re- 
statement on the Law of Trusts: 1 Restatement of the Law of Trusts, 
p. 645, § 227; p. 651, Paragraph m; p. 660, § 228, and see 131 
A. L. R. 1158 note. 

As we said in a recent case: “Even though we concede that the 
defendant as trustee under the trust deed from Marie Frazier to him 
had certain discretionary power in investing funds of the trust estate, 
still he was required to ‘use judgment and prudence, and if no limits 
are placed on his discretion, he must nevertheless invest the funds 
according to approved rules for trust investments.’?” Marshall v. 
Frazier, 1938, 159 Or. 491, at page 532, 80 P. 2d 42, at page 58, 
81 P. 2d 182. 

A consideration of the evidence and of the practical construction 
of the will by the parties fortifies our conclusion that the duties of 
the consultant were not circumscribed as contended by the trustee 
bank. It is the position of the trustee bank in this litigation that the 
consultant bank has no duties to perform in connection with sales of 
securities, as distinguished from purchases. Administration of the 
trust commenced on June 24, 1940. On August 1, 1940, the trustee 
bank sent various stocks to the Chase National Bank in New York 
to be sold. Among them was one share of stock of the General Motors 
Corporation. The Chase National Bank wrote to the trustee bank, 
citing the provisions of Mr. Clark’s will and stating that the corpora- 
tion requested that the consent of the consultant bank be secured. 
On August 16, 1940, the trustee bank received a letter from the trans- 
fer agent of the General Motors Corporation to the effect that they 
were in disagreement with the opinion of the attorneys for the trustee 
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bank and had accordingly taken up the matter with counsel for E. I. 
du Pont de Nemours & Company (there being stock in that company 
held in the Clark trust) and that they (the attorneys) “... concur 
with us in our opinion that the approval in writing by the executive 
officer in charge of the Trust Department of the First National Bank 
of Portland, Oregon, should be obtained in connection with a sale of 
stock held by the trust.” 

On October 11, 1940, the trustee bank wrote to the consultant 
bank in part as follows: 


“Dear Mr. Close: 

“Under the terms of the will of Alexander M. Clark, Deceased, 
we as Testamentary Trustee, are required to secure the approval of 
the Executive Officer in charge of the Trust Department of the First 
National Bank of Portland to proposed investment changes. As shown 
by the enclosed list of assets of this trust, with the exception of 
$2,000.00 Portland Gas and Coke Company bonds, the investments 
are confined entirely to equities. Although the long-range outlook for 
these various securities seems favorable, it is our judgment that it 
would be prudent to obtain the advantage of diversifications by trans- 
ferring a portion of the account to prime-quality fixed obligations. We 
believe such a change should be accomplished gradually, and in such a 
manner as to disturb as little as possible the income which the existing 
investments produce.” 


The letter then proposes an investment in the nature of a secured 
loan to the Gilmore Oil Company. It specifies the location of property 
on which a mortgage is to be taken, being in Eugene, Oregon, and in- 
dicates the nature of improvements made and to be made on that 
property, with other details concerning the proposed transaction. The 
letter, however, does not end with the description of the proposed 
new investment. It continues: 

“To provide funds for the acquisition of this obligation, it would 
seem to us proper to dispose of the following securities : 

“73 common shares—U. S. Steel Corporation 

*125 common shares—Iron Fireman Manufacturing Company 

*200 common shares—Packard Motor Car Company 

“200 shares—Richfield Oil Corporation 

“The above-itemized securities have been selected for liquidation 
because of the relatively large holdings of these particular issues. 
Moreover, at prevailing prices sale can be made for a total amount 
approximating carried-at values. 

“Your approval of the proposed changes of investments on the 
enclosed carbon copy of this letter is requested.” 


On October 16, 1940, the trustee bank wrote to the consultant 
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recommending the sale of a fractional share of Washington Railway 
and Electric Company common stock and requesting “your authority 
to proceed with the sale.” On April 12, 1941, the trustee bank 
wrote to the consultant bank as follows: 

“We have been authorized under the will of Alexander M. Clark 
to obtain the approval of the executive officer in charge of the Trust 
Department of the First National Bank of Portland (Oregon) to any 
proposed investment change. 

“Due to payment of additional state taxes, the principal of this 
trust is now overdrawn in the amount of $3,417.28. 

“Selection of securities to be sold for the purpose of retiring the 
advance has been considered by our Trust Investment Committee. 
After carefully reviewing the circumstances affecting the various is- 
sues, our Committee believes that required funds can best be obtained 
by sale of 40 shares of Crown Zellerbach preferred stock. A list of 
all the assets of this trust account is enclosed for your inspection and 
review.” 


The testimony shows that the proposed sale of the Crown Zeller- 
bach stock was only for the purpose of paying taxes. No proposed 
new investment was involved, yet the approval of the consultant is 
requested. On April 26, 1941, the trustee bank wrote to the con- 


sultant bank seeking approval of the sale of a very small interest in 
Washington Railway and Electric Company common stock. We quote 
from the letter the following: “Under the terms of the will of Alexander 
M. Clark all purchases and sales of securities are subject to approval 
of the executive officer in charge of the Trust Department of the First 
National Bank of Portland (Oregon) or its successor.” (Italics 
ours.) On July 29, 1941, the trustee bank asked for the approval 
of the sale of two shares of Detroit Edison Company stock, referring 
to the terms of the will as the reason for the request. A similar re- 
quest was made for approval of a sale of a small interest in the Detroit 
Edison Company on October 16, 1941. On October 21, 1941, appli- 
cation was made for the approval of the sale of a small interest in 
Westinghouse Electric and Maufacturing Company common stock. 
The letter again recited that under the terms of the will, “ .. . all stiles 
and purchases in this Testamentary Trust are subject to the approval 
..” of the consultant bank. 

In the foregoing it appears clear that notwithstanding the opinion 
of their own counsel, the trustee bank did in actual practice act upon 
the construction of the trust as declared by counsel for the consultant, 
by counsel for the Du Pont Company and by the General Motors 
Corporation, and accordingly sought approval for sales as well as 
for purchases. * 

The plaintiff in this litigation contends that the only duty of the 
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consultant is to apply the conservative banker test and that there- 
fore it is unnecessary for the consultant to consider the entire portfolio, 
yet in the letter of October 11, 1940, supra, in requesting substantial 
change in the corpus of the trust, a list of assets was furnished to 
the consultant, and their situation as to diversification and the like 
was discussed. Again, in the letter of April 12, 1941, in connection 
with the application to sell securities for the payment of taxes, we 
read: “A list of all the assets of this trust account is enclosed for your 
inspection and review.” It is clear that the conservative banker test 
could apply only when new investments are contemplated. If, as we 
think, the duties of the consultant include the approval of sales as dis- 
tinguished from purchases, the scope of the consultant’s duties cannot 
be limited to the application of the conservative banker test. When 
the sale of securities for the payment of taxes was in issue, the only 
problem which could arise would be that of selecting from among many 
securities the ones most suitable for sale. 

Relative to the alleged necessity of furnishing to the consultant a 
list of securities in the trust, Mr. R. M. Alton, vice-president and trust 
officer of the trustee bank, testified as follows: 

“Q. Was that the only reason that you now recall for sending 
that list of securities? A. Well, I think it would be an intelligent 
thing to do, to give them a list of those if they were going to deter- 
mine whether those were proper sales or not. , 

“Q. Yes. Why would it be an intelligent thing to do if they were 
to determine whether they were proper sales? A. Because they should 
have complete information on what they were doing. 

“Q. Complete information as to what? A. As to the assets. 

“Q. As to the assets of the entire trust? A. That is right. 


“Q. Now I will ask you again why, except for reasons of 
courtesy, you sent the entire portfolio of the trust to Mr. Close on 
October 11th, 1940, if you did not intend him to examine the entire 
portfolio? A. Frankly, I believe that no man could do this job 
without knowing all the assets in the estate and knowing the reasons 
behind them. 

“Q. That was your position at the time you wrote the letter of 
October 11th? A. It would be mine today, I think. 

“Q. Yes. You feel that no man could intelligently veto or ap- 
prove a tendered investment unless he also made an appraisal of the 
remaining assets in the trust at the time he was called upon to exer- 
cise his discretion? A. Yes. I don’t think that is pertinent here, 
because I don’t think that as to what their duties are has been out- 
lined yet. : 

“Q. I am asking you if you agree with that last statement. A. 
Yes, I de.” 
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Again he testified: 
“TI think that they were entitled to all the information we had. .. . 


“Q. A conservative banker, then, in your opinion, in determming 
whether a particular investment was desirable, also would feel obliged 
to consult the other investments in the portfolio to determine whether 
the proposed investment fitted in with the existing scheme of things? 
A. There might be one exception to that. That would be Government 
bonds. Other than that I would say yes. : 


“Q. Other than that would you say the common practice would 
be, or common prudence, at least, we will say, would require the con- 
sideration of the entire portfolio? A. Yes.” 


Coming from a responsible head of the trustee bank and being 
strongly against the present contention of that bank, the testimony 
weighs heavily in favor of the position of the consultant. 


The lengthy testimony of W. J. Collins, E H. Green and C. L. 
Wolf, who testified as experts on investments, and of L. L. Miller, 
vice-president and trust officer of the Portland Trust and Savings 
Bank, and A. L. Grutze, vice-president and trust officer of the Title 
and Trust Company, is all to the same general effect and may be sum- 
marized by saying that sound practice requires of one passing upon 
_ changes in investments and new investments that he should give con- 
sideration to the entire corpus of the trust, and that he would not fully 
perform his duties by merely applying the conservative banker test to 
individual investment proposals. Their testimony also supported the 
claims of the consultant bank that its compensation should be measured 
by a percentage of the entire trust and that one-eighth of one percent 
was reasonable. The testimony of Carlos C. Close, trust officer of the 
consultant bank, is clear, strong and persuasive to the same effect, 
as is that of George W. Stewart, an officer of the consultant bank. It 
is significant to note that the only witness called by the plaintiff was 
Mr. Alton, to whose testimony we have already referred. The testi- 
mony of all the other witnesses uniformly supports the contention of 
the consultant bank. We think it fair to say that the testimony of 
Mr. Alton of the trustee bank was without subterfuge and was ex- 
ceedingly frank, manifesting primarily a desire to obtain a ruling from 
the court for future guidance rather than merely to win a lawsuit. 
The trustee bank has attempted to by-pass the undisputed testimony 
rather than to contradict it. It appears to recognize that the normal 
duties of a consultant are as we have indicated, but it relies strictly 
upon a construction of the will which it has adopted, to the effect that 
the only duty imposed upon the consultant by that instrument is to 
apply the conservative banker test. Mr. Alton made their position 
clear in his testimony. 
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“Q. Do you think that it is sound investment practice, Mr. Alton, 
for anyone charged with investment duties to decline to consider the 
other assets? A. No, I don’t but the interpretation placed upon this 
paragraph by our attorneys is that all he has to do is to say whether 
that is a banker’s investment or not and not consider the whole thing. 
Now as I say, I think that is a perfectly proper limitation if a man 
wants to put it in his will.” 

* Since we have rejected the plaintiff’s narrow construction of the 
will concerning the duties of the consultant, by holding that the con- 
servative banker test is not the sole measure of the consultant’s duty, 
it follows that the undisputed testimony concerning the normal duty 
of a consultant when not limited by the conservative banker test is 
controlling. 

So far as changes in investments and new investments are con- 
cerned, we construe the will to mean that the duty of the consultant 
bank under the veto power is that of a fiduciary exercising a prudent 
discretion similar to that of a trustee, which in many instances will 
require the consideration of the entire trust portfolio, having reference 
to diversification, security, income, maturity of the assets and the needs 
of the beneficiaries, but that it does not involve any duty of initiating 
changes in investments or new investments. 

The remaining question relates to the agnount and method of com- 
pensation. The evidence requires that the matter of compensation for 
the first year be considered separately from that of subsequent years. 
On June 12, 1940, Mr. Alton wrote to Mr. Close, citing the pestinent 
provisions of the will, and said: “Inasmuch as we are considering 
accepting the appointment called for in this will, we would appreciate 
your advising us as to what your charges will be for the services called 
for.” On June 13, 1940, Mr. Close replied as follows: “In response 
to your letter of June 12 inquiring as to what our charge will be for 
services described and placed on us by Section Sixth, paragraph 2 of 
the will of Alexander M. Clark, deceased, let us say that for the first 
year of such services the charge will be 4% of 1% of the value of the 
trust estate, calculated in the usual manner, and that at the expiration 
of the first year this fee shall be subject to adjustment on the basis of 
our experience during that time.” Without further correspondence 
concerning the amount of compensation, the trustee bank commenced 
the practice of submitting proposed purchases and sales to the con- 
sultant for approval or rejection. Mr. Alton testified that he made 
no objection after receiving Mr. Close’s letter of June 13th and testi- 
fied further as follows: 

“Q. You think it is quite clear that it mentioned the entire estate 
as the measuring stick for the one-eighth of one percent? A. I think 
it speaks for itself. 
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“Q. Well, I am asking now if you know of any ambiguity in it? 
A. I don’t see any. 

*“Q. It is conceded that you made no objection to that letter? A. 
None, no. 

“Q. The first time the question of fees was mentioned by you to 
the First National Bank was in your letter of January 17th, 1941, 
when you tendered a check for $10.80? A. That is right.” 

The conduct of the trustee bank in this connection manifested an 
intention to accept the offer contained in the letter of Mr. Close, which 
letter specified not only the measure of compensation but also the 
period of time covered by the proposal. Restatement of the Law of 
Contracts, §§21 and 72; 1 Williston on Contracts, §91; Gordon v. 
Curtis Bros., etc., Co., 1926, 119 Or. 55, 248 P. 158; Maeder Steel 
Products Co. v. Zanello, 1923, 109 Or. 562, 220 P. 155. The evidence 
discloses that the trustee bank believed itself unauthorized to bind the 
trust estate for the payment of the compensation specified in the letter 
of Mr. Close, but we hold that the trustee became personally liable to 
pay that compensation whether or not the agreement was in excess of 
its authorized powers and whether or not it was entitled to indemnity 
from the trust estate. 3 Bogert on Trusts and Trustees, p. 2110, 
$713; 2 Scott on Trusts, p. 471 et seq. §262. It may be that the 
payment of the agreed compensation for the first year, will be ap- 
proved as a proper charge against the corpus of the estate when the 
accounts of the trustee are submitted to the circuit court for examina- 
tion and approval. In any event, the consultant bank is entitled to 
judgment against the trustee bank in the sum of $470, being one- 
eighth of one percent of the value of the trust estate. 

Coming now to the matter of compensation subsequent to the first 
year, it is clear that the compensation for the consultant bank cannot 
be taken from thefee of the trustee bank for the simple reason that the 
trustee bank never gave the “assurance in writing.” Compensation 
must be paid out of the trust estate. We find that the trustee would 
be authorized, in accordance with the wishes of the beneficiaries, to 
pay the compensation of the consultant out of principal rather than 
from the income. O.C.L.A. § 74-112(2). It is not, however, a matter 
of great importance, for if by reason of the payment out of income 
the income should become insufficient in amount to provide for the needs 
of the beneficiaries as defined in the will, the trustee, on request of the 
beneficiaries, would be authorized by the will, in its discretion, to sup- 
plement the income from principal. 

By its decree of April 20, 1942, the trial court fixed the annual 
compensation of the consultant bank at one-eighth of one percent of 
the trust estate, for a period of three years from June 24, 1940, and 
retained jurisdiction of the cause and of the parties for the purpose 
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of future modifications. Although we have found that the consultant 
has substantial duties as a fiduciary and that its compensation should 
be fixed in view of the nature of those duties, the record before us does 
not justify an order fixing the compensation at one-eighth of one per- 
cent of the corpus of the estate for the years subsequent to the first. 
Although the nature of the consultant’s duties have been indicated, 
the performance of those duties depends upon the initiating of pro- 
posed investments or changes in investments by the trustee bank, We 
have accepted the defendant’s view as to the nature of the consultant’s 
duties when called into play by the trustee, but we cannot accept the 
estimates of the witnesses as to the appropriate annual compensation 
when neither the witnesses nor the court know or could know how fre- 
quently the services of the consultant will be invoked. The record 
discloses that substantial proposals were submitted to the consultant 
for approval during the first year of the administration of the trust, 
but from June 24, 1941, to January 16, 1942, the date of the trial, 
it appears that no new investments were proposed by the trustee and 
that only three insignificant sales, totalling $123.02, were proposed. 
While we have said that approval of sales may involve a consideration 
of the entire portfolio with reference to diversification and the like, it 
is clear that these three proposals did not. 

Mr. Close, in naming the charge to be made for the first year, ex- 
pressly recognized that re-negotiation in the light of experience would 
be proper at the end of that time. In a letter to Mr. Alton, dated 
March 1, 1941, Mr. Zollinger, assistant vice-president of the con- 
sultant bank, correctly analysed the problem. He said: “Our fee 
does not ‘apply’ either to the entire estate or to the portion thereof 
which is to be sold and re-invested. Our fee can be nothing other than 
the reasonable or agreed value of our services.” As to the first year, 
the fee was agreed; as to subsequent years, it must be reasonable. 
Since the volume of work of the consultant in subsequent years is 
wholly contingent upon circumstances unknown to the present record 
and which will be unknowable in the future until the trustee bank 
shall initiate action, we conclude that if the parties, in the light of our 
construction of the will, cannot agree upon a reasonable periodic fee 
and are compelled to seek the aid of equity, then the court should make 
a periodic determination after the services of the consultant have been 
invoked and rendered. The court should not speculate on matters 
which shall presently be susceptible to definite proof. The consultant 
considered it proper to adjust the fee for subsequent years on the 
basis of experience. Since the experience reflected in the testimony is 
insufficient on which to base a prediction, the court should await en- 
lightenment by further experience. The tender of $10.35 as compen- 
sation for the first year was based upon a false impression concerning 
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the duties of the consultant bank and was clearly insufficient, ir- 
respective of the contract. We think the parties should have little or 
no difficulty in arriving at an agreement, or in default thereof, in 
submitting the question to the circuit court on the basis of actual 
experience. The submission can be in connection with its regular 
periodic reports. ‘This conclusion is verified by the testimony of Mr. 
Alton. “I don’t believe that we are asking anything in particular of 
the Court except the interpretation of this. If the Court will tell us 
what this will says we will be able to go on.” 

It appears that two of the beneficiaries offered to waive provisions 
of the will relative to the veto power. The trial court correctly refused 
to give effect to the offer, because under the will persons other than 
those making the offer have interests in the estate by way of remainder. 
Closset v. Burtchaell, 1924, 112 Or. 585, 230 P. 554. 

The decree of the circuit court will be modified by eliminating that 
portion thereof which purported to fix the fee for the second and 
third years at one-eighth of one percent of the corpus of the estate. 
Otherwise the decree is affirmed, and the cause remanded to the circuit 
court which will retain jurisdiction to determine from time to time 
the compensation of the consultant bank in conformity with this 
opinion. The costs of both parties will constitute a charge against 
the trust estate. 


Defendant, consultant bank, seeking clarification of the 
court’s prior opinion (see 142 Pac. Rep. (2d) 785) between 
the same parties, filed a motion for clarification of said opinion. 
Defendant by its motion sought clarification in four respects. 
The opinion of the court was clarified as stated in the subse- 
quent opinion: United States Nat. Bank of Portland v. First 
Nat. Bank of Portland, Supreme Court of Oregon, 148 Pac. 
Rep. (2d) 909.” 

The consultant First National Bank of Portland, deeming that 
our opinion requires clarification, has petitioned that the opinion or 
the mandate make more specific provisions in four respects. 

They ask: 

(a) Whether the agreed compensation of consultant bank for the 


first year of the operation of the trust is a proper charge against the 
corpus of the trust estate. 

*(b) Whether if the said agreed compensation for the first year of 
the operation of the trust is a proper charge against the corpus of the 
estate, the same must be fixed as such by supplemental pleadings to be 
filed in the court below.” 

We had considered that this was a matter in which the consultant 
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bank, had little if any interest and that the issue would properly arise 
between the trustee bank and the beneficiaries of the trust. However, 
the evidence is all before us. The contract covering the first year of 
the services of the consultant bank was undoubtedly made in good 
faith. The decree of the lower court provided that the agreed com- 
pensation for the first year should be charged against the corpus of 
the estate. The beneficiaries were parties to the cause in the lower 
court but did not appeal, and under these circumstances we have 
concluded that the agreed compensation for the first year of the opera- 
tion of the trust should be made a charge against the corpus of the 
estate, and it will be so ordered. It will not be necessary to present 
the matter by supplemental pleadings to the court below. 

Consultant bank next asked for more specific provisions as to: ‘“(c) 
Whether or not the compensation of consultant bank, in the event of 
disagreement between consultant bank and trustee bank, covering the 
years of the operation of the trust subsequent to the first year, is to 
be fixed in connection with an annual accounting to be filed by the 
trustee bank in the court below, or whether the same is to be fixed, 
in the event of disagreement, by supplemental pleadings, dealing only 
with the matter of said compensation, to be filed in this cause in the 
court below.” 

In affirming the decree of the court below, except as modified, we 
have held that that court should retain continuing jurisidction of the 
cause. In the event of disagreement between the consultant bank and 
the trustee bank covering the years of the operation of the trust sub- 
sequent to the first and concerning the matter of compensation of 
the consultant, the issue should be submitted in the above entitled 
cause by motion and affidavit and upon such further evidence as the 
court may permit or require. If, as asserted, the trustee bank makes 
no periodic general reports to the circuit court, it is not our intention 
to require them. The issues in the case at bar do not involve any 
question concerning the general duty of the trustee bank to submit 
its accounts and charges to the court for approval, although we have 
considered it a common and safe practice. 

Lastly, the consultant bank asks for a further specific provision 
declaring: “(d) Whether or not the term ‘costs’ used in the last 
sentence of the opinion includes the reasonable attorneys’ fees of both 
parties to this appeal, insofar as trustee bank and consultant bank 
are concerned, so that. said reasonable attorneys’ fees in connection 
with this appeal, or any subsequent reasonably necessary attorneys’ 
fees, will constitute a charge against the trust estate.” 

The term “costs” as used in the last sentence of the opinion did 
not include attorneys’ fees in this court, nor do we deem it proper to 
decide in advance what, if any, reasonable attorneys’ fees should be 
allowed in the event of future controversy, nor whether if allowed they 
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should constitute a charge against the trust estate. ‘Those matters 
will come before the circuit court if further controversies arise. The 
motion’ of the consultant bank heretofore filed in this court for the 
allowance of additional attorneys’ fees for legal services in connection 
with this appeal was not called to our attention, and we did not pass 
upon it. The appellant was an express trustee. The respondent con- 
sultant bank was, we have held, a fiduciary having rights and duties 
similar to those of an express trustee. Both parties were justified in 
seeking direction from the court concerning their respective duties 
under the will. Both are entitled to reimbursement out of the corpus 
of the trust for the reasonable and necessary expenses incidental to 
the litigation, including attorneys’ fees. 1 Restatement of the Law 
of Trusts, § 188, Comments a, b, and c. The amount of compensation 
of the trustee bank for its services in this and other matters is not 
before us, and we express no opinion concerning it. The consultant 
bank was the defendant in the case. It prevailed below and has sub- 
stantially prevailed here. We think that an award of a reasonable 
fee to it is properly incidental to the determination of the case on the 
merits. The interest of the respondent bank was twofold: first, to 
secure an adjudication of the measure of its duties and, second, to 
secure for itself compensation for its past and future services. In 
view of the fact that it was actuated in part by self-interest as well as 
by its sense of obligation under the will, we find that only a very 
modest fee for its services in this court should be allowed, and the 
same is fixed in the amount of $250. 


——————EEEe 


Part Payments and Renewal Notes Discharge Indorser 
of Original Note 


Where a maker of a note makes part payments on note and 
subsequent renewals thereof to payee and payee accepts re- 
newal notes which are not indorsed by the indorser of the 
original note, such payments and acceptance of renewal notes 
constitute a release of the indorser under state law, and inas- 
much as the indorser is not liable, the subsequent acceptance 
of new note without consent of the indorser is itself sufficient 
to discharge indorser. Trustee in bankruptcy is entitled to turn 
over order of amount paid by executors of indorser’s estate in- 
asmuch as the indorser’s estate is not legally liable for pay- 
ment of renewal note. First Bank of Marianna, Fla., v. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 694. 
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Pinckney, United States Circuit Court of Appeals, Fifth Cir- 
cuit, 189 Fed. Rep. (2d) 575. 

This was an action by a trustee in bankruptcy (hereinafter 
called the trustee) of the estate of one L. H. Beall, bankrupt, 
against the defendant bank, for an order to turn over to the 
trustee $3,500 which had been paid to the defendant bank by 
the executors of the estate of W. W. Beal (herein called the 
decedent). ‘The executors were the brothers of the bankrupt 
and serving under a will which did not require the making of 
returns or the giving of any bond. The referee in bankruptcy 
had vacated a turn over order. The trial court, upon a review 
of the record, set aside the finding of the referee, from which 
judgment the defendant bank appealed. Defendant bank 
alleged that the case was not one properly within the summary 
jurisdiction of the bankruptcy court, and further, that the 
judgment was erroneous under the facts because it appeared 
that the payment of the $3,500 was made in discharge of a 
note of which the bankrupt was maker and the decedent was 
indorser. The petition of the trustee for a turn over order 
alleged that at the time the petition in bankruptcy was filed 
the executors of the decedent’s estate had in their hands assets 
in excess of $4,000 which belonged to, and were held by them 
to the credit of the bankrupt, as a legatee and devisee under the 
will of the decedent, the bankrupt’s father, and notwithstanding 
that such assets were in legal custody the executors paid to the 
defendant bank the sum of $8,500. “Defendant bank in its 
answer denied that the money paid to it represented any funds 
belonging to such bankrupt, and asserted that the payment was 
made to discharge the obligation of decedent by reason of 
decedent’s indorsement of the note given by the bankrupt to 
the defendant bank and dated May 23, 1940 for the sum of 
$5,000. The referee overruled a motion to dismiss the peti- 
tion upon the ground that it concerned a matter not within the 
jurisdiction of the court. The facts surrounding the note 
transaction were as follows: The original note of $5,000 was 
renewed and reindorsed on August 22, and November 23, 1940, 
and again on February 17, 1941, but this latter renewal was 
not indorsed. The note was again renewed on May 19th, and 
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August 16, 1941, and indorsed on each occasion. In October, 
1941, the decedent died. On November 18, 1941, the bank- 
rupt paid the defendant bank $1,000 and delivered to it a re- 
newal note for $4,000 due February 11, 1942, and on that date 
the bankrupt paid the defendant bank the sum of $500 and 
executed a renewal note in the amount of $3,500 due May 12, 
1942. Both last mentioned renewals were subsequent to the 
death of the decedent. During the course of the transaction 
the defendant bank had retained possession of the original note 
and of each subsequent renewal. On May 20, 1941, after the 
due date of the last note, but after the filing of the involuntary 
petition in bankruptcy in which the defendant bank joined, a 
discussion was had between the officers of the defendant bank 
and the executors, and the executors gave the defendant bank 
a check drawn on the estate account in the amount of $3,500 
and received from the bank a transfer without recourse of all 
of the notes previously held by the bank. The executors and 
the bankrupt claimed to have made said payment of $3,500 to 
or for the bankrupt. Upon the evidence as above set forth and 
the applicable law, the trial judge concluded that the defendant 
bank should turn over the $3,500 payment received. He found 
that inasmuch as the decedent’s estate was not liable on the 
note, the defendant bank had no right to deplete the bankrupt’s 
estate to the prejudice of the creditors. 

On appeal, it was held that the subject matter was one 
within the jurisdiction of the bankrupcy court. The part pay- 
ments on the notes by the bankrupt, the maker, to the defend- 
ant bank and the bank’s acceptance of the renewal notes not 
indorsed by the decedent, the indorser of the original note, 
constituted a release of the indorser under the law of Florida. 
Extension of time of payment of the original note by subse- 
quent renewals thereof without the consent of the decedent 
indorser was in itself sufficient to discharge the indorser from 
liability. ‘The trustee was entitled to the turn over order 
against the defendant bank, inasmuch as the decedent’s estate 
was not legally liable for payment of the renewal note executed 
by the bankrupt and reindorsed by the decedent. The court in 
its opinion, in part stated as follows: : 
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The subject matter of the controversy was within the summary 
jurisdiction of the court of bankruptcy. Nothing appeared either 
from the pleadings or the testimony which entitled the appellant to 
have the controversy adjudicated in a plenary suit. It had received 
the $3,500 after the involuntary petition in bankruptcy in which, predi- 
cating its claim upon the note discharged by the payment, it had 
joined as a petitioning creditor. Regardless of the technical suffi- 
ciency of some of the allegations of the petition for a turn over order, 
when the Referee proceeded, as was legally his right to do, to examine 
into the facts of the transaction, it became clear that the substantial 
question at issue was whether the payment was of a debt of the bank- 
rupt or a debt of the estate. A payment undoubtedly had been made, 
and it was the duty of the court of bankruptcy to inquire as to how 
and for what purpose it had been made. Payments made to a credi- 
tor by the bankrupt after the filing of a petition may be required to be 
turned over by summary order.’ This rule has been further recog- 
nized in May v. Henderson, 268 U. S. 111, 45 S. Ct. 456, 459, 69 
L. Ed. 870, which holds that an assignee under an assignment made 
within four months of bankruptcy is subject to the summary jurisdic- 
tion of the bankruptcy court in a proceeding to require the turn over 
of property held by others for the bankrupt’s account and further, 
that “any person requiring an interest in property of the bankrupt 

. . adverse to the creditors after the filing of a petition with notice 
of it, may be directed to surrender the property thus acquired by sum- 
mary order of the bankruptcy court. ... The rule is the same when 
a creditor secures payment of his debt from the bankrupt’s estate 
after the filing of the petition. A summary order may be made direct- 
ing repayment of the money to the trustee in bankruptcy.” In that 
case the Supreme Court cites In re Leigh, D. C., 208 F. 486, 488, 
which is exactly in point with the present case to the extent that the 
party receiving payment after bankruptcy was a petitioning creditor 
and it was therefore deemed “clear that a summary proceeding was. 
proper.” The summary jurisdiction of the bankruptcy court to in- 
quire into the actual facts of the case and determine the character of 
the payment made is thus well established, whether a payment is 
claimed to have been made by, or on account of, the bankrupt. 

The Court having jurisdiction to hear and determine, the remain- 
ing question is whether the determination was correct. As to the legal 
question involved, and argued here, that the state was liable upon the 
$3,500 nonendorsed note by reason of the indorsement of the decedent 
upon the prior notes, the Florida decisions amply sustain the ruling of 
the trial Judge that the part payments to, and acceptance by, the bank 

1In re Walker Grain Co., 5 Cir. 295 F. 120; In re Long, 5 Cir., 250 F. 983; In re 


R. & W. Skirt Co., 2 Cir., 222 F. 256; In re Times Square Auto Supply Co., 2 Cir., 
47 F.2d 210. 
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of the renewal notes operated as a release of the endorser. The Florida 
cases make a clear distinction between the effect of an extension of time 
for payment granted the maker without the consent of the endorser, 
and the effect of the taking of a new note without such consent. In 
the former instance there must be an “adequate” consideration, while 
in the latter the taking of a new note is itself sufficient to discharge the 
endorser from liability.2 This rule is predicated upon the principle 
that in case of a mere agreement to extend the time of payment, with- 
out consideration, there is no binding agreement, but the effect of the 
acceptance of renewal notes is to postpone the original date and extend 
the time of payment until the maturity of the note.? This is further 
ruled in effect by the decision in Williams v. Peninsular Grocery Co., 
73 Fla. 937, 956, '75 So. 517.4 It thus appears that the estate of 
W. W. Beall was not legally liable for payment of the $3,500 note 
which the executors discharged, and consequently the fact of such 
payment, and its effect, was entitled to the preponderating evidential 
effect given it by the trial Judge, and, in connection with the other 
facts in the record, amply sustain his ruling. 

Appellant complains that the turn over order is inequitable for the 
reason that it now has no recourse against the estate because of the 
lapse of the eights months period for filing claims provided by the 
.Florida statute. The answer is that under the Florida law the appel- 
lant itself destroyed its right of recovery against the estate by accept- 
ing the renewal notes under the circumstances here disclosed as ruled by 
the above authorities, and the effect of any bar by the non claim 
statute is not here materia] and requires no determination. 

The judgment of the trial Judge is supported by the facts and the 
law, and is affirmed. 

"2 Fridenberg v. Robinson, 14 Fla. 130 (3), 142. 
3 Frank Herman & Co. v. Williams, 36 Fla. 136, 18 So. 351. 


4 See also Fort Pierce Bank & Trust Co. v. Sewall, 113 Fla. 811, 814, 152 So. 617; 
Section 675.28, Florida Statutes 1941, F.S.A. 


Duty of Bank to Know Signature of Depositor Not 
Applicable to Indorsements of Payees 


The rigid rule of duty imposed upon a bank to know at all 
hazards the signatures of its depositors, with whose signatures 
it is familiar, does not apply to indorsements of payees, with 
whose signatures they are seldom familiar. This was decided 
in the case of Oxford Production Credit Ass’n v. Bank of 
Oxford, Supreme Court of Mississippi, 18 So. Rep. (2d) 384. 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 561. 
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Plaintiff (hereinafter called the association) a corporation 
operating under the “Farm Credit Act” for the purpose of 
loaning money to farmers, carried a large checking account 
with the defendant bank. One Henderson was an employee of 
the association whose duties were those of an inspector-repre- 
sentative of the association. Henderson, in his official capac- 
ity, had sole authority and responsibility in making loans and 
collections in certain designated areas and the execution of 
all papers incidental thereto except that the association re- 
tained the right to make or reject loans recommended by him. 
Henderson, in the course of his employment, at different times 
prepared applications to the association for the sixteen loans 
involved in the instant case. Fourteen of these applicants were 
tenants residing upon Henderson’s property, and two of them 
were tenants on property which he had under lease and was 
operating. The majority of these supposed applicants could 
neither read nor write. None of them knew of the applica- 
tions. Henderson made a lengthy, detailed report to the asso- 
ciation upon the financial responsibility of the applicants and 
the property contained in the applications, recommending the 
loans. He prepared the notes and trust deeds. He forged all 
the names of these tenants to all of the papers and took their 
supposed acknowledgments thereto as a notary public. He 
recorded all of the trust deeds. The association approved the 
loans. and mailed checks to fifteen supposed applicants to the 
addresses given in the application. The draft was delivered 
in person by an officer of the association to one Knight, who 
was named as one of the payees as the holder of a lien on the 
property as security. These checks were all payable to the 
supposed borrowers, but in one of them, Henderson, was also 
a payee. It was part of Henderson’s duty to examine the 
records and ascertain if there were existing liens on the prop- 
erty tendered as security, and if so, the checks would be made 
payable to the borrowers and Henderson jointly so that Hen- 
derson would be able to see that the prior lien was satisfied 
when the check was cashed. Henderson had arranged either 
to receive these checks through the mails or that the recipients 
should deliver them to him. He had told these tenants that 
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this was his method of arranging for their supplies. Henderson 
got possession of all of the checks and the draft and forged 
the names of all the payees except Knight, who himself in- 
dorsed the draft; Henderson forging the name of the other 
payee. Henderson cashed seven of the checks and the draft 
at the Bank of Winona. Eight of the checks he cashed through 
local business concerns, who in turn, deposited them for credit 
at the Bank of Winona. He cashed one of the checks at 
another bank, which in turn, sent the check to the Bank of 
Winona. All of the checks, except one, were forwarded to a 
Memphis Bank. ‘That bank forwarded them to the First Na- 
tional Bank of Oxford, which bank collected them from the 
defendant bank. ‘The Bank of Winona mailed one check 
direct to the First National Bank at Oxford and the draft was 
collected through a Mississippi bank. The checks and draft were 
all paid by the defendant bank and charged to the association. 
The association, shortly after receiving all of these papers, dis- 
counted them at the Federal Intermediate Credit Bank at New 
Orleans and forwarded all of the papers to that institution. 
As a result of a check up of borrowers of the association by 
the Farm Security Administration, Henderson’s forgeries 
were discovered. 

The association had a bond with a surety company under 
which the surety company bound itself to pay any financial 
loss the association might sustain through any dishonest, 
fraudulent act of Henderson. Prior to the institution of this 
suit, the surety company paid the association the loss involved 
and the association, in turn, transferred and assigned to the 
surety company all of its rights and claims in law and equity 
against the defendant bank. The association brought this 
suit against the defendant bank to recover the amount of the 
checks and the draft forged by Henderson. There was a 
decree for the defendant. The plaintiff appealed therefrom. 

The association contended it was entitled to a decree 
against the bank because first, as a depository drawee, defend- 
ant bank was under duty to determine at its peril genuineness of 
the signatures of indorsing payees in the checks and was liable 
to the (depositor) association for the money paid on the forged 
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indorsements, regardless of the defendant bank’s good faith 
or freedom from negligence, and second that the association 
had the right to maintain this suit in its own name irrespective 
of the assignment of its claims to the surety company; and that 
its rights of action was legal and no equitable defense could 
be imposed against it, but if mistaken in this respect, the 
equities of the surety were superior, or at least equal to those 
of the defendant bank. ‘The defendant bank contended that 
the association could not hold it liable because the negligence 
of the association was the cause of the loss; that the real party 
complainant was the surety company; that the equities of the 
defendant bank were superior, or at least iene to, those of 
the surety company. 

It was held that the obligation of the defendant bank to re- 
pay the. association, its depositor, the money it paid on the 
ferged indorsements, did not grow out of negligence on the 
part of the bank, but rested upon an implied contract to repay 
the deposit. The bank was not negligent. It did not know 
the payees in the checks nor their signatures. They were ob- 
scure persons living in another county. As a practical propo- 
sition, the bank could not, after receiving and before paying 
the checks, seek out the indorsees and verify their signatures. 
No bank could operate under such requirement. The rigid 
rule of duty upon a bank to know at all hazards the signatures 
of its depositors was not applicable to the indorsements of 
payees on the checks involved in the instant case. The court in 
its opinion, in part, stated as follows: 

We do not mean to detract in any degree from the obligation of a 
bank to repay a depositor money it has paid on forged endorsements 
of payees, where such payment has not been caused. by the negligence 
or fault of the depositor, but we do mean to emphasize that in-this 
case there is no proof of negligence on the part of the Bank. There 
is only the implied contract to repay. Now, what is the foundation 
of the right of the Surety? It contracted, for a consideration satis- 
factory to itself, to indemnify the Association for loss from any dis- 
honest act of Henderson. It did so indemnify and thereby performed 
a primary obligation for which it had been compensated. In other 
words, the only obligations involved here are contractual—that im- 
plied on the part of the Bank to repay its depositor and that of the 
Surety to make good any default of Henderson. The only wrong, or 
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negligence here, as between the Surety and the Bank, is that of Hen- 
derson. Henderson was the sole cause of the money being paid out— 
and the Surety had contracted to pay for his wrong. If neither the 
Bank nor the Surety was the wrongdoer, but, by independent con- 
tract obligation, each was liable to the Association, then the satisfac- 
tion of such primary obligation by the Surety would not entitle the 
Surety to recover against the Bank under the doctrine of subrogation, 
the Bank not being a wrongdoer. It is not seen how the Surety can 
have a superior equity to the Bank under these conditions. The great 
weight of authority supports this consclusion. New York Title & 
Mortg. Co. v. First Nat. Bank, 8 Cir., 51 F. 2d 485, 77 A. L. R. 
1052, certiorari denied 284 U S. 676, 52 S. Ct. 1381, '76 L. Ed. 572; 
Washington Mechanics’ Savings Bank v. District Title Ins. Co., 62 
App. D. C. 194, 65 F. 2d 827; Baker v. American Surety Co., 
181 Iowa 634, 159 N. W. 1044; Com., for Use of Coleman v. Farmers 
Deposit Bank, 264 Ky. 839, 95 S. W. 2d 793; United States Fidelity 
& G. Co. v. Title Guaranty & S. Co., D. C., 200 F. 443; American 
Surety Company v. Bank of California, D. C. Or., 44 F. Supp. 81. 

In Washington Mechanics’ Savings Bank v. District Title Ins. Co., 
supra [62 App. D. C. 194, 65 F. 2d 830], a bonded employee stole 
the drawn checks of his employer, forged the endorsements and col- 
lected the money, and the Surety, having paid the employer the loss, 
sought by subrogation to hold the bank responsible for such payments. 
The court after observing that subrogation is an equitable remedy 
which cannot be invoked as a matter of right, without regard to the 
circumstances of the particular case, but only in cases where justice 
demands and where the equities ofethe party asking subrogation are 
greater than those of its adversary, used this language, which is par- 
ticularly applicable to the case at bar, “We are unable to see any 
particular in which the equities of the bonding company are superior 
to those of the appellant bank. Neither one was guilty of culpable 
negligence in the transaction. The bonding company, being in the 
business of guaranteeing for a consideration the faithful conduct of 
employees, enabled the defaulting employee. to hold the position of 
trust which he occupied. The appellant bank was acting consistently 
with the ordinary course of banking business in accepting a check, 
whdse genuineness it had no reason to doubt. It cannot be said that 
either one of these parties, as compared with the other, was primarily 
liable for the default. It follows that the equities of neither are 
superior to the equities of the other in the transaction.” Recovery 
here requires the establishment of an equity in the Surety superior to 
that in the Bank, and that has not been done. 


We find no error in the other assignments. Affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
* sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments, The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Defense of Payment of Depositor’s Check Rests 
on Bank 


Levin v. Northwestern National Bank, Superior Court of Pennsylvania, 
35 Atl. Rep. (2d) 769 


The burden of establishing the defense of payment authorized 
by the depositor is upon the bank. The only burden resting upon 
the depositor is proof of the deposit and of the balance remaining 
due after deducting payments admittedly authorized by depositor. 
Payment is an affirmative defense with the burden of proof on him 
who alleges it; no payment could be charged against depositor by 
bank unless made to such person as depositor had directed. 

Consequently, in action by depositor for bank balance, bank had 
burden of showing that disputed check for $300 which it had paid 
was genuine check of depositor. 

e 


Action in assumpsit by Philip Levin against Northwestern National 
Bank to recover a bank balance. From a judgment for defendant, 
the plaintiff appeals. 

Judgment reversed with a venire. 

B. D. Oliensis and C. Max Ivins, both of Philadelphia, for appellant. 

Paul Maloney and Benjamin O. Frick, both of Philadelphia, for 
appellee. 

RHODES, J.—Plaintiff, a depositor with a checking account with 
defendant, brought this action in assumpsit. The statement of claim 
avers that defendant agreed to accept from plaintiff such sums of money 
as he should from time to time deposit with defendant, and that defend- 
ant would pay out the money so deposited by plaintiff upon checks 
drawn by him. Under said agreement plaintiff made deposits with 
defendant aggregating $19,485.30. The checks issued by plaintiff 
against the deposits aggregated $19,072.38. It was further alleged that 
defendant on July 31, 1942, was indebted to plaintiff in the sum of 


NOTE—FPor similar decisions see B.L.J. Digest (Fifth Edition) § 596. 
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$412.92; that defendant admitted a balance of $112.92 being due to 
plaintiff on said date; that defendant upon demand refused to pay the 
sum of $412.92, or any sum in excess of the sum of $112.92.1 

The defense was payment; the agreement was admitted. In its 
affidavit of defense defendant averred that it had honored and paid 
checks issued by plaintiff in the aggregate amount of $19,372.38, and 
admitted that plaintiff made deposits in the aggregate amount of 
$19,485.30. 

At the trial plaintiff proved the amount of his deposits and the 
amount of the checks which he had issued against them. Defendant 
moved for a nonsuit which was denied. 

The defense involved the payment of a check in the sum of $300 
which had been charged against plaintiff’s account. This check was 
payable to cash and bore a signature which purported to be that of 
plaintiff. It was dated May 16, 1942, cashed May 18, 1942, and charged 
to plaintiff’s account May 20, 1942. ; 

In charging the jury, the trial judge affirmed, among others, the 
following point submitted by defendant: ‘‘2. The plaintiff has the 
burden of proving all facts essential to make out his case and, therefore, 
has the burden of proving that the disputed check was a forgery.’’ The 
jury returned a verdict for defendant. Plaintiff then moved for judg- 
ment n. o. v. and a new trial, both of which motions were dismissed. 
Plaintiff has appealed, and assigns as error, the refusal of his point for 
binding instructions, the affirming of defendant’s points, and the admis- 
sion of: certain testimony. . 

If plaintiff had proceeded, as defendant suggests he should—that is, 
attempted to show that the money deposited had not been properly paid 
out—he would have been obliged to assume the burden of proving that 

¢the check in question was a forgery. But plaintiff rested, after having 
established the material averments in his plaintiff’s statement, and 
thereupon defendant had the burden of showing proper payment of the 
entire amount of the deposits except the admitted balance in the account.” 

The main question on this appeal relates to the charge of the trial 
judge as to the burden of proof. We think the instruction as to this 
was erroneous and prejudicial to plaintiff as ‘‘The burden of establishing 
the defense of payment authorized by the depositor is upon the bank 
... The only burden resting upon the plaintiff is proof of the deposit 
1 At the time of trial it appears that the alleged balance on deposit was $335.20, 
and that defendant acknowledged a balance of $35.20. 

2 See Levine v. Kass, 87 Misc. 297, 149 'N.Y.S. 950; Scott v. Bradford Nat. Bank, 
107 Vt. 226, 179 A. 149, 152; Crane v. Dexter, Horton & Co., 5 Wash. 479, 32 P. 223; 
McCarty v. First Nat. Bank of Birmingham, 204 Ala. 424, 85 So. 754, 15 A.L.R. 153; 
Bank of Hatfield v. Chatham, 160 Ark. 530, 255 S.W. 31; Cheney v. Bank of Bremen, 
25 Ga.App. 114, 102 S. E. 908; De Land v. Dixon Nat. Bank, 111 Ill. 323; Boney v. 
Bank of Rose Hill, 190 N.C. 863, 129 S.E. 583; Fourth & Central Trust Co. of Cin- 


cinnati v. Johnson, 24 Ohio App. 129, 156 N.E. 462; Interstate Hosiery Mills, Inc., v. 
First Nat. Bank of Lansdale, 139 Pa. Super. 181, 183, 11 A. 2d 587. 
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and of the balance remaining due after deducting payments admittedly 
authorized by plaintiff.’’ Leff v. Security Bank of New York, 93 Mise. 
139, 157 N. Y. S. 92, 96. Payment is an affirmative defense with the 
burden of proof on him who alleges it; no payment could be charged 
against plaintiff by. defendant, unless made to such person as plaintiff 
had directed. Consequently, defendant had upon it the burden of 
showing that the check for $300 which it had paid as the genuine check 
of plaintiff was, in fact, his check. 

In Sears v. Birbeck et ux., 321 Pa. 375, at page 383, 184 A. 6, at 
page 10, our Supreme Court, in an opinion by the present Chief Justice, 
said: ‘‘It is a primary duty of the trial judge—a duty that must never 
be ignored—in charging a jury to clarify the issues so that the jury 
may comprehend the questions they are to decide. Such clarification is 
impossible without clear instruction as to the burden of proof, the 
shifting of the burden in certain states of the record, and, if plaintiff has 
offered prima facie proof of what he has pleaded, the duty then devolving 
on the defendant to come forward with evidence.’’ 

It was reversible error for the trial judge in charging the jury to 
place the burden of proof of forgery upon plaintiff. 

On the retrial of this case it should be borne in mind that confusion 
of the issues must be avoided. It is to be noted that at the trial, in 
addition to the point submitted by defendant as to the burden of proof, 
defendant submitted and the court affirmed two other points, the third 
and fourth,? which related to notice; the third point was taken 
from McNeely Co. v. Bank of North America, 221 Pa. 588, 592, 70 
’ A. 891, 20 L. R. A., N. S., 579 and the. fourth was taken from 
Knights of Joseph Bldg. & Loan Ass’n v. Guarantee Trust & Safe 
Deposit Co., 69 Pa, Super. 89, 93. See, also, Interstate Hosiery Mills, 
Ine. v. First Nat. Bank of Lansdale, 139 Pa. Super. 181, 186, 187, 11 
A. 2d 537. We may assume that these points were a correct statement 
of the law. But the fourth point seems to assume that plaintiff may 
have failed to give notice to defendant of the discovery of the forgery, 
and that as a result his right of action was gone. As a matter of fact, 
although any alleged failure to give notice by plaintiff was not asserted 
by defendant in its affidavit of defense, the evidence in the case indicates 
clearly that defendant in fact had notice, and therefore the charge as to 


3“3. The duty of a depositor in a bank, upon discovering that it has paid and 
charged to his account * * * a check bearing his forged signature as drawer * * * is to 
promptly notify it of the forgery. This notification is not only a duty, but it is what 
a depositor will instinctively do on discovering, upon the return of his bank book with 
canceled checks charged to his account, that there are among them some which he 


never signed.” 

“4, If it is once shown that the plaintiff failed to give prompt notice of the dis- 
covery of the forgery, the plaintiff’s right of action is gone. The law assumes, and 
does not find it necessary to conduct an inquiry to verify the assumption, that had 
the notice been given promptly, the bank might have taken steps to protect itself as 
against * * * (the forger).” 
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the failure or necessity of notice could only confuse the jury ‘and 
becloud the issue. There was no factual situation to which defendant’s 
foufth point for charge could apply. 

Evidence was admitted over the objection of plaintiff to show that 
plaintiff had failed to co-operate with defendant, and had refused to 
sign a prepared affidavit. Plaintiff assigns as error the admission of this 
unsigned affidavit and the testimony concerning it. In his argument 
plaintiff states that there is no law requiring him to sign such an affidavit, 
and to do so would be to perjure himself. We are unable to see in 
what manner plaintiff would have perjured himself in signing this 
affidavit unless the check was in fact not a forgery, or unless plaintiff 
had some guilty knowledge as to how or by whom the particular check 
had been issued. His attitude was evidence which could be considered 
by a jury in determining whether or not the check was issued by, at the 
direction of, or with the knowledge of, plaintiff. Defendant having 
the burden of proof it could not be denied the right to introduce circum- 
stantial evidence which would indicate the genuineness of the check. 

We are of the opinion that, in the interest of a fair trial of the real 
issue in this case, a new trial should be granted. See Furer v. May, 115 
Pa. Super. 28, 36, 174 A. 630. 


4 Defendant’s assistant cashier testified as follows: “Q. When was that check first 
called to your attention, and by whom? A. The following morning, by our head book- 
keeper. The bookkeeper posting on the ledger, thought that the signature was not 
similar to that of other checks signed by Philip Levin. It was immediately brought 
to our attention, then Mr. Levin was contacted and at that time Mr. Levin stated he 
did not sign this particular check. Inasmuch as it was drawn against the account of 
Philip Levin, the account was charged with this particular item, and an affidavit pre- 
pared setting forth the claim that this check was not signed by him nor had he any 
knowledge—.” 

On June 1, 1942, plaintiff received from defendant a statement of his account. 
This statement contained the following notation: “Check for $300.00 charged to acct 
5/20/42 payable to cash. Memo: Ck. for $300 claimed not signed by Philip Levin. 
Affidavit made up but not yet completed or signed by him.” 


Savings Bank Deposits in Trust Included in Decedent’s 
Gross Estate As Subject to Estate Tax 


Wasserman v. Commissioner of Internal Revenue, United States Circuit 
Court of Appeals, First Circuit, 139 Fed. Rep. (2d) 778 


During a sixteen-year period decedent made savings bank deposits 
“fas trustee for’’ her husband or one of her children. Decedent 
also made various withdrawals with or without the beneficiaries’ 
consent, including a withdrawal of funds lent or given to her brother 
for use in his business. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1520. 
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It was held that under Massachusetts law decedent had not made 
outright intervivos gifts, and, even if she had made valid gifts in 
trust, the transfers were intended to take effect at death within the 
estate tax statute (Revenue Act 1926, Sec. 302 (a, c), as amended, 
26 U.S. C. A. Int. Rev. Code, Sec. 811 (a, c). Consequently, the 
sums on deposit should be included in the decedent’s gross estate 
under Revenue Act 1926, Sec. 302 (d). 


Petition for Review of United States Board of Tax Appeals (now 
Tax Court). 

Petition by Nathan A. Wasserman, executor of the estate of Eva 
Wasserman, deceased, to review that part of a decision of the Board 
of Tax Appeals, now the Tax Court, 46 B. T. A. 1129, which sustained 
the determination of the Commissioner of Internal Revenue that certain 
savings bank deposits by the deceased should have been included in 
her gross estate for estate tax purposes. Decision affirmed. 

Frank J. Maguire, of Buffalo, N. Y. (Albrecht, Maguire & Mills, of 
Buffalo, N. Y., of counsel), for petitioner for review. 

Homer R. Miller, Sp. Asst. to Atty. Gen. (Samuel O. Clark, Jr., 
Asst. Atty. Gen., Sewall Key, Helen R. Carloss, and Norman S, Altman, 
Sp. Assts. to Atty. Gen., and J. P. Wenchel, Chief Counsel, and Ralph 
F, Staubly, Sp. Atty., Bureau of Internal Revenue, both of Washington, 
D. C., of counsel), for Commissioner of Internal Revenue. 

‘Before Magruder, Mahoney, and Woodbury, Circuit Judges. 


WOODBURY, C. J.—This is a petition by the executor of the estate 
of Eva Wasserman for review of that part of a decision of the United 
States Board of Tax Appeals, now the Tax Court of the United States, 
which sustained the Commissioner’s determination that certain savings 
hank deposits made by the decedent during her lifetime should have 
been included in her gross estate for estate tax purposes.! 

The decedent, a resident of Brookline, Massachusetts, died on 
February 27, 1937, leaving a husband and seven children surviving. 
During the period from February 7, 1921, to January 7, 1937, she 
made twenty-five deposits in various local savings institutions which, 


1The applicable statute is the Revenue Act of 1926, § 302(a), (c) and (d), as 
amended, 26 US.C.A. Int.Rev.Code, § 811 (a, c, d), which on the appropriate date read: 

“Section 302. The value of the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property, * * * 

“(a) To the extent of the interest of the decedent at the time of his death; * * * 

“(c) To the extent of any interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contemplation of or intended to take effect 
in possession or enjoyment at or after his death, * * * 

“(d) To the extent of any interest therein of which the decedent has at any time 
made a transfer * * * by trust or otherwise, where the enjoyment thereof was subject 
at the date of his death to any change through the exercise of a power * * * by the 
decedent alone or by the decedent in conjunction with any other person * * * to 
* * * revoke, or terminate * * *.” 
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with accrued interest, totaled $78,463.77 on the date elected by the 
executor for valuing the gross estate. . All of the deposits were made 
by the decedent out of her own money and each one stood in her name 
‘as trustee for’’ either her husband or some one of her children as a 
named beneficiary. 

The Board of Tax Appeals found that the decedent had informed 
each of the beneficiaries of the existence of the accounts in which their 
names appeared, and that on various occasions she had given to each 
one possession of the savings bank books in which his or her name 
appeared, but that the beneficiaries had kept possession of their books 
for only brief periods of time, in every instance returning them to the 
decedent for safe keeping. It found that ‘‘The decedent alone had 
access to the accounts and had absolute control over them,’’ and that 
‘“Withdrawals could be made only upon her demand and upon presenta- 
tion of the account books.’’ And it found that the decedent had exer- 
cised her power of withdrawal several times. It found that on two 
occasions she had exercised it with the beneficiary’s consent, once to 
obtain funds to apply as part payment for a family burial ground, and 
at another time to defray the cost of a wedding for one of the children. 
But it also found that ‘‘At least one withdrawal was made without the 
beneficiary ’s consent when $4,000 was withdrawn from Jeanette’s account 
when she was only 11 years old and loaned or given to the decedent’s 
brother for use in his business.’’ The Board also found that unexplained 
withdrawals aggregating $5,640 had been made over the period from 
November, 1934, to February, 1936, from her husband’s account and 
that from 1925 to 1934 other unexplained withdrawals had been made 
from some of the other accounts. 


On the basis of these facts the Board concluded that the decedent 
had not made completed, outright inter vivos gifts of the deposits to 
her husband and children; that although under the law of Massachusetts 
there was some question whether the decedent had made valid gifts of 
the deposits in trust for the beneficiaries, still even if she had, the trans- 
fers were intended to take effect in possession and enjoyment at or after 
her death within the meaning of § 302 (c) supra; and that, in conse- 
quence of the foregoing, there was no need to decide whether any of the 
transfers had been made in contemplation of death. We think the 
Board’s conclusions are sound and should be affirmed. 


In Massachusetts it appears to be well settled that an oral gift of a 
savings bank book accompanied by actual delivery thereof to the donee 
with intent to pass title, and acceptance by the donee, will transfer 
ownership. But when a savings account stands in the name of the donor 
as trustee for the donee, so that the donor alone controls the account 
and he alone can make withdrawals, it cannot be found that a mere 
delivery of the pass book evidencing the account to the donee was 
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made with an intent on the donor’s part to pass title to the donee and 
thus transfer ownership to him: This was clearly established by the 
Supreme Judicial Court of Massachusetts in 1941 in the case of Greeley v. 
Flynn, 310 Mass, 23, 36 N. E. 2d 394. Thus on the undisputed findings 
the Board was clearly correct in concluding that under Massachusetts 
law the decedent had not made outright inter vivos gifts to the bene- 
ficiaries. 

The question next arises whether in opening the accounts the dece- 
dent made inter vivos gifts in trust to the beneficiaries. 

In Hogarth-Swann v. Steele, 294 Mass. 396, 397, 2 N. E. 2d 446, 477, 
decided in 1936, the Supreme Judicial Court of Massachusetts said: 
“*It is settled in this commonwealth that the mere fact that a person 
puts money belonging to him in a savings bank account in his name as 
trustee for another does not create a valid trust. Brabrook v. Boston 
Five Cents Savings Bank, 104 Mass. 228, 6 Am. Rep. 222; Robertson v. 
Parker, 287 Mass. 351, 355, [357], 191 N. E. 645, and cases cited. 
‘Unless there is something more than the words that one is trustee for 
another, to show that a present creation of an equitable interest is 
intended and that the settlor has ceased to have full dominion, the 
nominal cestui has no rights.’ O’Hara v. O’Hara [291 Mass. 75, 77], 
195 N. E. 909, 911.’’ And the minimum ‘‘something more’’ required by 
the law of Massachusetts to perfect the creation of a trust of savings 
accounts like the ones before us is notice to the cestui, or to some person 
in his behalf, and at least implied acceptance by the cestui. O’Hara v. 
O’Hara, 291 Mass. 75, 195 N. E. 909; Scanzo v. Morano, 284 Mass. 188, 
187 N. E. 552; Greeley v. Flynn, supra. Here there was notice to the 
cestuis and we may safely assume that they were willing to accept. Thus 
it would appear that under Massachusetts law valid trusts were created. 

But to establish the taxpayer’s case he must not only show the 
creation of valid trusts,? but he must also show that the beneficiaries’ 
possession or enjoyment of those trusts was not intended by the settlor 
to be postponed until at or after her death and that she did not intend 
them to be revocable. Since the decedent did not express her intentions 
in a declaration of trust, we must look to her actions to determine her 
intentions with respect to the deposits. 

If we assume that the beneficiaries derived some benefit from the 
purchase of a family burial lot and from an expensive wedding for one 
of their number, the withdrawals made for those purposes give some 
indication that the decedent intended her beneficiaries to have present 
possession and enjoyment of the accounts. But these were not the only 
withdrawals.’ There were several unexplained ones, and there was the 


2 Since the decedent did not make outright gifts, if she did not create any trusts at all | 


the amounts on deposit would clearly be includible in her gross estate under § 302 (a), 
supra. 
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withdrawal of $4,000 from the account of one minor beneficiary which 
the decedent made without that beneficiary’s knowledge and consent 
for the purpose of putting her brother in funds for use in his business. 
These withdrawals, particularly the latter, seem pretty clearly to indicate 
that the decedent intended to retain as long as she lived the right to use 
the funds on deposit in any way that she wished, thereby giving to the 
beneficiaries only so much as might remain in the accounts upon. her 
death, and thus postponing their rights of possession and enjoyment 
until that time. At least these withdrawals afford a rational basis 
for the conclusion reached by the Board and this is enough to put that 
conclusion beyond our reach even if we should be disposed to question it. 
Dobson v. Commissioner, 64 8. Ct. 239, decided December 20, 1948, and 
cases cited. 

In view of what we have said we need not consider whether the 
trusts, if trusts they are, are also revocable (see Greeley v. Flynn, supra) 
and so that the sums on deposit should be included in the decedent’s 
gross estate under § 302 (d). 

The decision of the Board of Tax Appeals is affirmed. 


Defense of Ultra Vires Not Available Against 
Transferee of Note 


Iowa Federation of Women’s Clubs v. Dilley, Supreme Court of Iowa, 
12 N. W. Rep. (2d) 815 


The maker of a promissory note executed to a corporation cannot 
defeat an action on the note by one holding the same as indorsee, on 
the ground that the transfer is ultra vires (acts not within powers 
conferred upon a corporation by the act of its creation), at least in 
the absence of notice to the holder of the want of power of: the cor- 
poration to assign or transfer it. The fact that the maker of the 
note is a member of the corporation to which the note is originally 
made does not alter the above rule. 

One Irma Mauller, together with two others, all defendants in the 
instant case, executed two notes to a women’s club, a nonprofit 
corporation, for money loaned from its scholarship fund to aid de- 
fendant Mauller to secure an education. Later the notes were trans- 
ferred to a federation of women’s clubs, plaintiff in the instant case, 
which subsequently brought suit against the three defendants, makers 
of the notes. Defendants contended original holder of the note was 
without authority to loan its money or to charge interest and that 
the’notes were ultra vires and void. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 831. 
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It was held that inasmuch as the women’s club was organized as 
a nonprofit corporation to promote civic, educational and moral 
progress, the scholarship loan, chargeable with interest, was benevo- 
lent in character rather than for purpose of profit and was not ultra 
vires. But even if the defendants had established the loans as being 
ultra vires, the defendants, having induced the loan of the money 
by the execution of the notes, were estopped to plead such defense. 
The court further held that defendants, having enjoyed the full 
benefit of the contract, cannot now repudiate its burden by a col- 
lateral attack for want of power in the original holder, to whom the 
notes were made, to transfer them. 


Action at law upon two promissory notes. From judgment for 
plaintiff, defendants, Bernstein and Dilley, appeal. Opinion states the 
facts. 

Affirmed. 


J. A, Ralls and R. R. Nesbitt, both of Des Moines, for appellants. 
Neiman & Neiman, of Des Moines, for appellee. 


OLIVER, J.—The notes were made in 1936 and 1937, for $125 and 
$75, respectively, were negotiable and provided for interest at 3 per cent 
to maturity, and 6 per cent thereafter. They were made by Charles 
Bernstein, Ruth L. Dilley and Irma Mauller, to Des Moines Federation 


of Women’s Clubs, for money loaned from its Scholarship Fund to aid 
Miss Mauller to secure an education. In 1940, said Des Moines Federa- 
tion gave the notes to Iowa Federation of Women’s Clubs, and, in 1943, 
the latter brought this action against the three makers of the notes. 
Judgment by default was rendered against Miss Mauller. Trial to the 
court resulted in judgment against Bernstein and Mrs. Dilley from which 
they have appealed. 


I. Appellants’ answer asserted Des Moines Federation of Women’s 
Clubs was without authority to loan its money or to charge interest and 
that the notes were ultra vires and void. The refusal of the trial court 
to so hold is assigned as error. 

Des Moines Federation of Women’s Clubs was organized in 1923, 
under Chapter 394, Code of Iowa (now) 1939, as a corporation not for 
pecuniary profit. Its articles recite its object and purposes are to become 
the successor to an unincorporated association of the same name and to 
unite the organizations of Des Moines that they may co-operate in pro- 
moting civic, educational and moral progress. The articles state it shall 
have all the powers and privileges that corporations not for pecuniary 
profit may have under the laws of Iowa. The power to lend money is 
neither expressly assumed nor prohibited. 

It is a well recognized rule that a corporation has the implied and 
incidental powers to do whatever is reasonably necessary to effectuate 
the powers expressly granted and to accomplish the purposes for which 
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it was formed, if such acts are not prohibited by law or its charter.’ 13 
Am. Jur. 772. In Thompson v. Lambert, 44 Iowa 239, the declared 
objects of a nonprofit corporation were ‘‘the improvement of agricul- 
ture, horticulture,’ ete. The power to borrow money was neither 
assumed nor prohibited. It was held this power existed if it was 
necessary in order to effectuate the purposes of the corporation. 

Code, Section 8583, provides that a corporation not for pecuniary 
profit may take real and personal property appropriate to its creation. 
Obviously this contemplates the use of said property for such appropri- 
ate purposes. Of course, said statute does not empower such corporation 
to engage in the business of lending money, as such. But the establish- 
ment of a scholarship loan fund and the making of educational loans 
to individuals therefrom is an appropriate use of the property of a 
corporation not for pecuniary profit, organized tq promote civic, educa- 
tional and moral progress. 

Nor would the charging of interest for the use of the money neces- 
sarily make the acts ultra vires. Many corporations not for pecuniary 
profit receive earnings from their properties. A non-profit corporation 
may properly engage in such activities as are fairly and reasonably 
incidental to its principal purpose even though some earnings may accrue 
therefrom. It is not contended that any individual pecuniary benefits 
could reasonably have been expected to accrue to members of Des Moines 
Federation of Women’s Clubs from such membership. See Southerland 
v. Decimo Club, 16 Del. Ch. 183, 142 A. 786. The gift of the unpaid 
notes to the Scholarship Fund of Iowa Federation of Women’s Clubs 
indicates the absence of the profit motive on the part of the Des Moines 
Federation. The nature of the loans, rate of interest and other circum- 
stances lead us to conclude the scholarship loans were benevolent in 
character rather than for the purpose of profit. The record sustains the 
holding of the trial court that the loan was not ultra vires. 

But if appellants had established said asserted claim of ultra vires 
it would have availed them nothing. Appellee pleaded that having 
induced the loan of the money bby executing the notes, appellants were 
estopped to plead such defense. The contract was fully é¢xecuted by the 
lender. It is the rule that under such circumstances the borrower cannot 
successfully assert the defense of ultra vires. Bankers Mut. Casualty 
Co. v. First Nat. Bank, 131 Iowa 456, 108 N. W. 1046; Thompson v. 
Lambert, 44 Iowa 239; Howe Mach. Co. v. Snow, 32 Iowa 433; Vermont 
Farm Mach Co. v. De Sota Co-op. Creamery Co., 145 Iowa 491, 122 
N. W. 930. 

II. The records of Des Moines Federation of Women’s Clubs show 
that at a meeting of the Board of Directors, in September, 1940, a 
motion was made to rescind Rule 3 (apparently relating to scholarship 
loans) and ‘‘that the outstanding notes of the Scholarship Loan Fund 
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be given to the Scholarship Loan Fund of the Iowa Federation of 
. Women’s Clubs and the loan funds on hand be transferred to our savings 
account— ($519.25). 


‘‘The presidents and delegates of the clubs were then instructed to 
explain the proposal to their respective clubs and receive instructions 
as to how to vote on the question at the next regular Federation 
meeting.”’ 


At the next regular meeting the motion was adopted with an added 
provision that the borrowers ‘be notified. Then the treasurer of Des 
Moines Federation of Women’s Clubs indorsed and delivered the notes 
to Iowa Federation of Women’s Clubs. 

Appellants contend the treasurer was not authorized to indorse and 
deliver the notes. The by-laws of the corporation require the treasurer 
to collect, hold, disburse and account for all funds of the corporation. 
Presumably the notes were in her custody. In the absence of specific 
directions by the Board of Directors it would seem that the treasurer 
was impliedly authorized and directed to complete the transfer ordered 
by the Board. 

III. Appellants also pleaded and now contend that the act of the 
Board of Directors in donating the notes was ultra vires and that it was 
not consented to by all the members of Des Moines Federation of 
Women’s Clubs. There is no suggestion of fraud or bad faith in connec- 
tion with the gift or that any director did not refer the proposed action 

‘to her club or did not vote as instructed by it. 

One purpose of Des Moines Federation of Women’s Clubs was the 
promotion of educational progress. The establishment and use of its 
Scholarship Loan Fund was a benevolent activity. It is fair to assume 
the reason for the transfer was that its directors and the members of the 
various clubs in said Federation concluded this benevolent activity could 
be administered more advantageously through the Scholarship Loan 
Fund of Iowa Federation of Women’s Clubs. However, it is unneces- 
sary to determine whether or not the acts of the Board of Directors in 
connection with*the donation were in all respects regular. Des Moines 
Federation of Women’s Clubs is not a party to this action. 


The maker of a promissory note, executed to a corporation, cannot 
defeat an action on the note by one holding the same as an indorsee, on 
the ground that the transfer was ultra vires, at least in the absence of 
notice to the holder of the want of power of the corporation to assign 
or transfer it. Nor does the fact that the maker is a member of the 
corporation to which the note was originally made alter the rule. 
Farmers’ & Merchants’ State Bank v. Rush, 165 Minn, 121, 205 N .W. 
951, 45 A. L. R. 1507; Ehrman v. Union Cent. Life Ins. Co., 35 Ohio St. 
324; 13 Am. Jur. 793; annotation in 45 A. L, R. 1509; Bellows v. Todd, 
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39 Iowa 209, 218. The reason usually given is that the maker of the 
note is interested only in paying it to someone authorized to receive 
payment and discharge him from liability. Having enjoyed the full 
benefit of the contract he should not be permitted to repudiate its 
burden by a collateral attack for the want of power in the corporation 
to whom it was made, to transfer it. Hence, appellants’ plea, if estab- 
lished, would not constitute a defense to this action. 

Of the remaining assigned errors some have been examined and 
found without merit, the others refer to defenses which will not be 
considered because not pleaded in the trial court. 

Affirmed. . 


Retention of Dominion of Joint Account Negatives 
Presumption of Gift 


Kelly v. Kelly, State Tax Com’r, Prerogative Court of New Jersey, 
35 Atl, Rep. (2d) 618 ; 


One who deposits his own funds in a new account in the name 
of himself and another is not to be thereby conclusively presumed 
to have made a gift of one-half of the account to the other or to 
have created a joint tenancy in the account. A simple and uncom- 
pounded joint account may be intentionally originated and main- 
tained solely for the expediency of one depositor. 

Where a husband deposits his own funds in an account in his 
name and that of his wife, intending to retain dominion over it, use 
it at his own pleasure and for his own purposes, and at the same 
time also clothes his wife with power only to draw upon it, if in 
any contingency it becomes necessary or convenient, it is held that 
the moneys drawn by the wife of the decedent (husband in the instant 
case) are properly incorporated as a part of the decedent. husband’s 
estate. 


Proceeding between Matilda Kelly, executrix of the last will and 
testament of Richard Kelly, deceased, and William D. Kelly, State Tax 
Commissioner, to determine the legality of a transfer inheritance tax 
assessment. 

Assessment affirmed. 

Lum, Fairlie & Wachenfeld, of Newark, for petitioner. 

David T. Wilentz, Atty. Gen., and William A. Moore, Asst. Atty. 
Gen., for the respondent. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 606. 
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JAYNE, V. O.—This appeal pertains to the legality of a transfer 
inheritance tax assessment. The transcript of the antecedent proceed- 
ings before the Tax Commissioner discloses the facts from which the 
discordant views have arisen. 

On June 18, 1929, one Richard Kelly with his own personal funds 
opened an account, commonly known as a checking or commercial 
account, with the Royal Bank of Canada, at No. 68 William Street in 
the City of New York, payable to himself or to his wife, Matilda Kelly. 
The signature card evidential of the contractual engagement expresses 
the terms as follows: ‘‘We, the undersigned, hereby agree, jointly and 
severally, and each with the other, and with the Royal Bank of Canada, 
that all moneys deposited by either or both of us to the credit of our 
joint names, and the interest thereon, shall be subject to withdrawal by 
either of us. And each of the undersigned hereby authorizes the said 
Bank to pay any moneys which may be at any time so deposited, and 
any interest thereon, to either of the undersigned.’’ 

It is immediately noticeable that the declaration of the type and 
character of the account does not embody the more familiar phrases 
‘‘belongs to us as joint tenants and will be the absolute property of 
the survivor of us,’’ or ‘‘payable to either or the survivor,’’ or ‘‘in the 
event of death of either to belong to the survivor,’’ or ‘‘the balance at 
the death of either to belong to the survivor.’’ Whether the account 
was entitled ‘‘Richard Kelly and Matilda Kelly’’ or Richard Kelly or 
Matilda Kelly is not definitely revealed. It is characterized, however, 
in the stipulation of facts as a joint account. 

It is acknowledged that all deposits to the credit of the account 
during the succeeding years were made by Mr. Kelly with his own 
moneys, and all the numerous withdrawals from the account were made 
by him except that of July 11, 1942, to which reference will again 
presently be made. The balances at recent dates were: 

September 4, 1939 $106,562.60 
July 1, 1940 82,719.89 
July 10, 1941 98,316.55 
July 10, 1942 135,158.64 

On or about July 7, 1942, at the age of sixty-nine years, Mr. Kelly was 
advised by his physician to undergo a surgical operation. On July 11, 
1942, Mrs. Kelly withdrew from the bank account the sum of $120,000 
and deposited the funds to her own credit. Incidentally, I discover from 
the tax report subsequently submitted to the Commissioner that the 
sum so withdrawn was ninety per cent or more of the cash assets of 
Mr. Kelly. He died at the Orange Memorial Hospital on August 18, 
1942, thirty-eight days after the event of the withdrawal of the $120,000 
from the account. The causes of his death are authentically certified to 
have been ‘‘Chronic myocarditis, General arterial sclerosis and Ca. of 
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Sigmoid.’’ A credit balance of $5,718.68 remained in the joint bank 
account on the date of the decedent’s death. The decedent made a 
testamentary disposition of his entire estate to his widow. 

Mr. Kelly was a resident of West Orange, Essex County, New Jersey, 
and the Tax Commissioner, in computing the tax to be levied on the 
transfer of the assets of the decedent’s estate, incorporated the sum of 
$120,000, withdrawn by Mrs; Kelly, in the gross estate of the decedent. 
The criticisms of that assessment, as presented by the petition of appeal, 
are that (6a) ‘‘the said withdrawal was not a transfer or a gift made 
by decedent at all and hence could not be in contemplation of death,’’ 
and (6b) ‘‘the decedent made a gift to your petitioner (Mrs. Kelly) of 
one-half of the amount of each deposit made by him (Mr. Kelly) in said 
account at the time of each deposit.’’ 

Since it is conceded that all credits to the account were derived from 
the individual moneys of the decedent and there is an absence of any 
supplementary proof, by what means other than by some form of a 
voluntary gift was the account or any part of it transported from the 
ownership of the decedent to that of his wife? Therefore the controver- 
sial issue introduced by this appeal may be solved, I think, by initially 
determining whether there was a valid inter vivos gift of the account, 
wholly or ih part, by Mr. Kelly to his wife. 

I have not ignored either the fact that the account was established 
and had its situs in the State of New York, or the principle that a gift 
of money or choses in action is governed by the law of the jurisdiction 
where the gift is made. Cutts v. Najdrowski, 123 N. J. Eq. 481, 198 
A. 885. The pertinent law of New York is neither pleaded nor disclosed. 
The presumption will therefore be indulged that the common law prin- 
ciples prevail in that state. Waln v. Waln, 53 N. J. L. 429, 22 A. 203; 
Coral Gables, Ine. v. Kretschmer, 116 N. J. L. 580, 184 A. 825; Franzen v. 
Equitable Life Assurance Society of U. S., 180 N. J. L. 457, 33 A. 2d 599; 
P. L. 1942, e. 104, p. 365, sec. 1, amending P. L. 9941, c. 81, p. 1943, see. 1, 
N. J. S. A. 2:98—28, supplementing R. 8. 2:98, N. J. 8. A. 2:98. 

The principle of law relevant to the theme of inter vivos gifts of both 
tangible and intangible things is at present irrefutable. It is neither 
vague nor indistinct. Nevertheless an examination of the outstretched 
procession of decisions displays the supervening difficulty of appropriat- 
ing the principle to cases factually dissimilar. The rules are inveterate 
but the facts in this class of cases are so often contrastive and variant. 
A persistent precedent conformable to the circumstances of the par- 
ticular case is not always observable in our own reported decisions. 

I undertook to epitomize the requisite elements of an inter vivos 
gift in Hanstein v. Kelly, 131 N. J. Eq. 182, 134, 24 A. 2d 386, 387: 
‘‘First, donative intent on the part of the donor; second, an actual 
(or symbolical) delivery of the subject matter of the gift; and, third, 
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an absolute relinquishment by the donor of all ownership and dominion 
over the subject matter of the gift, at least to the extent practicable or 
possible, considering the nature of the thing given.’’ The proof of the 
existence of these essential elements should be clear, cogent and per- 
suasive. Cessna v. Adams, 93 N. J. Eq, 276, 115 A. 802; Stines v. Carton, 
98 N. J. Eq. 415, 129 A. 251; Reeves v Weber, .111 N. J. Eq. 454, 
162 A. 566. . 

The supposition is erroneous that one who deposits his own funds in 
a new account in the name of himself and another is to be thereby 
conclusively presumed to have made a gift of one-half of the account to 
the other or to have created a joint tenancy in the account. Taylor v. 
Coriell, 66 N. J. Eq. 262, 57 A. 810; McCullough v. Forrest, 84 N. J. 
Eq. 101, 92 A. 595; Schippers v. Kempkes, N. J., 67 A. 74,12 L. R. A., 
N. S., 355. A simple and uncompounded joint account might in reason- 
able probability be intentionally originated and maintained solely for 
the expediency of the one depositor. A joint account, i.e., one entered 
to the credit of two individuals, is not inevitably to be recognized as 
inherently a joint tenancy. Where the moneys deposited belonged 
solely to the one, some fact or circumstance evidential of a donative 
intent must be apparent to warrant the inference of a joint tenancy. 
Morristown Trust Co. v. Capstick, 90 N. J. Eq. 22, 106 A. 391, affirmed 
sub nom. Morristown Trust Co. v. Safford, 91 N. J. Eq. 152, 108 A. 926; 
Lester v. Guenther, 132 N. J. Eq. 496, 28 A 2d 777, affirmed 134 N. J. Eq. 
53, 33 A. 2d 815. 

The transcript of the proof adduced before the Commissioner is not 
inhabited by any evidence indicative of a gift, unless a manifestation 
of it is to be seen in the mere creation of the account in conformity with 
the words portrayed by the signature card. That exhibit clearly displays: 
the range of the intention of the parties. Mr. and Mrs. Kelly agreed 
with the bank (1) that all moneys deposited to the credit of the account 
should ‘‘be subject to wifhdrawal by either,’’ and (2) that the bank 
was authorized ‘‘to pay any moneys which may be at any time so 
deposited . . : to either.’’ Where in the words there is no uncertainty 
or ambiguity, then no exposition contrary to or beyond the expressed 
words should be fabricated. 

Any inferences or implications that might be supposed to arise from 
the creation of a savings account are not permissible in the present case. 
During the span of years from the institution of the account until the 
critical illness and apprehended incapacity of the decedent, he exercised 
complete mastery of the account, materially reducing it as he pleased, 
augmenting it and utilizing it currently in his personal affairs. Mrs. 
Kelly does not assert that the account, or any share of it, was given to 
her by her husband. Optimus interpres rerum usus. She divulges the 
reason which motivated her to withdraw so substantial a sum on July 11,. 
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1942: ‘‘Your deponent felt, however, that in view of her belief that 
decedent would tbe ill for a long time it would be better for her to 
withdraw a substantial amount of this money from the joint account in 
order to provide for the expenses which might be incurred during any 
long period of convalescence of decedent. ...’’ She ascribes her act 
to a desire to conveniently meet two apprehended circumstances—the 
physical incapacity of her husband to act for himself, and the expenses 
to be occasioned by a protracted period of his convalescence. Parentheti- 
cally, one wonders whether the possibility of his death did not also 
unwelcomely flash across the minds of both. 


In the recently reported case of Lester v. Guenther, supra, the joint 
account was payable ‘‘to either or survivor’’; the pass book was delivered 
by the depositor to the alleged donee and the depositor never made any 
withdrawal from the account. Those circumstances manifestly significant 
in the ascertainment of a donative intent are not present in the instant 
case. 

The circumstances of this case are more logically reconcilable with 
the conviction that in originating the bank account, Mr. Kelly intended 
to retain dominion over it, use, it at his own pleasure and for his own 
purposes, and yet, also clothe his wife with power to draw upon it, if, 
in any contingency, it became necessary or convenient. Simply stated, 
he intended only to bestow upon his wife the equivalent of a power of 
attorney. Cf. Morristown Trust Co. v. Capstick, supra. 

The cases of Goce v. Goce, 133 N. J. Eq. 206, 31 A. 2d 335, affirmed 
134 N. J. Eq. 61, 33 A. 2d 870; Steinmetz v. Steinmetz, 130 N. J. Eq. 176, 
21 A. 2d 743; Commercial Trust Company v. White, 99 N. J. Eq. 119, 
132 A. 761, affirmed without opinion, 100 N. J. Eq. 561, 135 A. 916; New 
Jersey Title Guarantee & Trust Company v. Archibald, 91 N. J. Eq. 82, 
108 A, 434, and many others, treat of the rights of parties where a 
joint tenancy is found to exist. The statutory provisions, R. 8. 17 :9-5, 
N. J. S. A. 17:9-5, and their legislative antecedents have no application 
to financial institutions transacting business in another state and do not, 
ex necessitate, establish a gift where none was intended. Gordon v. 
Toler, 83 'N. J. Eq. 25, 89 A. 1020; Lester v. Guenther, supra. 

If the deduction that a gift of the fund was effectually consummated 
at the time of the withdrawal is deemed warranted, the facts accompany- 
ing and surrounding the transfer, particularly in view of the statutory 
presumption, would impel me to conclude that the gift was at that time 
made in contemplation of death within the import of our statute, R. S. 
54:34—1 subd. c; N. J. S. A. 54:34—1 subd. ec, and pertinent cases. 

It is resolved that the fund was properly incorporated as a part of 
the taxable estate of the decedent. The determination of the Tax Com- 
missioner and the assessment are therefore affirmed. 
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Successor Trustee Not Necessary for Distribution 
of Principal 


In Re Luckenbach’s Will, Supreme Court, Appellate Division, 45 N. Y. 
Supp. (2d) 593 


Where a trustee has carried out the purpose of a trust and the 
only thing remaining to be done is to pay over or distribute the 
principal to the remaindermen, it is held that such distribution can 
be made by the executor of a deceased trust where the trust itself is 
at an end. 

A trustee served as trustee for a number of years and upon his 
death, the Surrogate Court appointed a successor trustee. Plaintiffs, 
executor of deceased trustee and one of the remaindermen of the 
trust estate, challenged the appointment on the grounds of lack of 
power and lack of necessity, contending that the trust terminated or 
became fully executed on death of the trustee. The trustee during 
his tenure as such had not filed an account of his trust for many years. 
The payments due life beneficiaries were made according to the terms 
of the trust. The trustee had commingled personal interests with 
trust funds, but shortly before his death the trustee had filed an 
account wherein there had been made a segregation of trust property 
and trustee’s personal property. The only duty remaining for trustee 
would have been to distribute principal to remaindermen. 

It was held that the Surrogate Act (Sec. 1168) provides for the 
appointment of a successor trustee under certain facts, but it does 
not authorize it when a trust has been fully executed. Under the 
circumstances in the instant case the Surrogate Court was without 
power to appoint a successor trustee, even though such appointment 
would not violate the express term of the testator’s will creating the 
trust. The sole purpose of the trust was to pay the income to the 
widow of the testator and the trustee for their lives. Both life bene- 
ficiaries have died, the purpose of the trust had been fulfilled, and 
the trust was at an end. The next step was merely to pay over or 
distribute the principal to the remaindermen. That duty can be 
and is ordinarily done by the representative of the deceased trustee 
where the trust itself is at an end. 


Proceeding in the matter of the judicial settlement of the account of 
proceedings of Edgar F. Luckenbach, as trustee under the last will 
and testament of Lewis Luckenbach, deceased, in the matter of the 
application of appointment of a successor trustee, to which William R. 
Conklin, as general guardian of Edgar F. Luckenbach, Jr., and Roscoe H. 
Hupper, etc., and Andrea Luckenbach Dobbs, Lewis Luckenbach, Phillip 
Barnett, as trustee under agreement made by Lewis Luckenbach, dated 
September 1, 1936, and as assignee of Lewis Luckenbach in the estate 
of Lewis Luckenbach (his grandfather), deceased, were parties. From 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) §§ 481-552. 
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a deeree of the Surrogate’s Court, entered in the office of the clerk of 
the court on the 19th day of May, 1943, appointing Frank J. Taylor as 
successor trustee,—Misc.—, 42 N. Y. 8. 2d 483, William R. Conklin, as 
general guardian, etc., appeals. 

Decree reversed and motion for such appointment denied. 

Robert W. Owens, Jr., of New York City (William R, Conklin, of 
New York City, on the brief), for appellant William R. Conklin. 

Roscoe H. Hupper, of New York City, for appellant Roscoe H. 
Hupper. 

William T. Griffin, of New York City, for respondent Andrea Luck- 
enbach Dobbs. 

John A. Wilson, of New York City (Joseph W. Drake and George C. 
Seward, both of New York City, on the brief), for sep Lewis 
Luckenbach and Phillip Barnett. 

John P. McGrath, of New York City, for respondent Frank J. Taylor, 
successor trustee. 


ADEL, J.—Lewis Luckenbach, deceased (hereinafter referred to as 
‘‘grandfather’’), by his will appointed Edgar F. Luckenbach (herein- 
after referred to as ‘‘father’’) trustee of certain property. The father 
served as trustee from 1908 until his death on April 26, 1943, following 
which, by the decree under review, the Surrogate appointed a successor 
trustee. 

The appellants (the father’s executor and one of the remaindermen) 
challenge the appointment on the grounds of lack of power and lack of 
necessity, contending that the trust terminated or became ‘fully 
executed’’ upon the death of the father. 

The grandfather was in the marine transportation business. He used 
a number of vessels and barges which, by his will, probated in 1906, he 
directed be placed in trust, with the father and a trust company operat- 
ing them as trustees. He directed that out of the income there be paid 
(a) $15,000 annually to his widow during her life; (b) the balance of 
the income to the father, and, (c) after the widow’s death, the entire 
income to the father during his life. He further directed that upon the 
death of the father the principal be divided among the father’s children 
in equal proportions. 

The trust company named as co-trustee renounced in 1908, so that 
the father was the sole trustee from 1908 to 1943, when he died. It is 
not questioned that the widow received her annual income until her 
death in 1929. And it is not questioned that during her lifetime the 
father was entitled to all income over $15,000 annually, and the entire 
income after her death. The trust, so far as the payment of income 
to life beneficiaries was concerned, terminated upon the father’s death, 
and all that remained was for the father’s legal representative to divide 
the principal into three parts and deliver them to the remaindermen. 
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During all the years when the father conducted a marine business, 
or businesses, he commingled the assets of the trust with his personal 
property. When the trust was created in 1908, the trustee was charged 
with property of the value of $308,147.47. When the father died in 
1943, his estate and the trust property were of the value, it is claimed, 
of about $22,000,000. While the father was alive a controversy arose 
as to how much of the property in his hands represented trust funds. 
In 1941 he was required to account, and he then asserted that the trust 
corpus was of the value of about $2,229,000. He had never filed an 
account in the period between 1908 and 1941. Objections were filed to 
his account and, after hearings, a report of a referee was filed in 
December, 1941. Motions to confirm and to reject the report were 
undecided at the time of the father’s death in 1943. 

Under the will of the grandfather, the trustees were given full power 
to sell, to invest and reinvest. The will contained a provision that gave 
great freedom of action to the father, reading as follows: ‘‘Sixth, I 
hereby authorize and empower my Executors and Trustees to separate 
as far as practical, all my real and personal estate from the barges, boats 
and steamers and other floating property I may have at the time of my 
death, and use in my business of transportation, freight, wrecking and 
towing, and to carry on and conduct said business during the lifetime of 
my said son or as long after my death as he may desire to continue in 
said business, provided, however, the said business shall be transacted 
at a profit. If said business should prove unprofitable or for any other 
reason they may desire to discontinue said business, they shall dispose 
of the good will of said business and all of said floating stock at such 
prices and under such conditions as they may deem best. It is my wish 
that during the continuance of said ‘business, my said son shall take the 
active superintendence of said business, and if at any time, and for any 
reason my said son shall be unable to give his personal superintendence, 
then, to sell and dispose of said business, good will, boats and appliances 
as aforesaid.’’ 

The boats which became the main corpus of the trust estate were not 
wholly owned by the grandfather. His interest in them was about sixty- 
three per cent, and the balance was owned by the grandfather’s brother 
and the father. After the trust took effect the father bought out his 
- uncle, so that thereafter the father owned the entire interest in the 
vessels and the business, individually or as trustee. 

In 1918 the father organized a corporation to which all the vessels 
and property were tranferred, and he took back the shares of the 
corporation in his own name. Still other corporations were organized 
and later merged, so that all of the trust assets thereby came to the 
possession of a corporation known as the Luckenbach Steamship Com- 
pany, of which the father was the sole stockholder until his death in 
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1943, and no part of which stock had he registered in his name as trustee. 

This manner of handling the property, or this corporate set-up 
_ presents no difficulty in segregation of personal and trust assets, even 
though the father during these years dealt with all the properties as if 
they were his own, with the exception that he kept a separate account 
of the original interest of his uncle, which interest he purchasd in 1925. 
It also appears that he drew large sums of money during the years of 
the trust for his own personal use or reinvestment, which he had a right 
to do, so long as the grandfather’s widow received her specified income. 

When the father died in 1943, his will was admitted to probate and 
appellant Hupper was appointed executor. He took possession of the 
stock of the various corporations and has directed operations. Appar- 
ently because of the view that the foregoing situation presented a 
conflict of interests in one person, the Surrogate appointed a trustee to 
succeed to the deceased father’s trust. duties. 


In the 1941 accounting the father made a purported segregation of 
trust property and his personal property. All that need be done by the 
deceased father’s representative is that which the father’s estate is 
required to do—to pay over the principal of the trust. There is no 
necessary conflict of interest involved ; in fact, a new trustee might well 
take the same position as the father’s representative, and the controversy, 


which concerns the value of the trust remainder, would remain the same 
with an additional party involved. 


The Surrogate’s Court Act (§ 168) provides for the appointment 
of a successor trustee under certain facts, but it does not authorize it 
when the trust has been fully executed. If the trust here has been fully 
executed the Surrogate’s Court was without power to appoint a successor 
trustee, even though such appointment would not violate the express 
terms of the grandfather’s will. The sole purpose of the trust was to 
pay the income to the widow and the father for their lives. Both life 
beneficiaries have died; the purpose of the trust has been fulfilled, 
and the trust is at an end. The next step is merely to pay over or 
distribute the principal to the remaindermen. That can be and is 
ordinarily done by the representative of a deceased trustee where the 
trust itself is at an end. This was, in substance, held in Matter of Finck’s 
Estate, 103 Mise, 526, 170 N. Y. S. 510, per Surrogate Fowler. The 
Finck case was followed in Matter of Frech, 220 App. Div. 126, 220 
N. Y. S. 645, affirmed In re Frech’s Will, 246 N. Y. 552, 159 N. E. 648. 
In the Frech case it was held that cases involving situations where the 
trust remained unexecuted were inapplicable and, accordingly, as the 
remaindermen there took upon the death of the life beneficiary, the Sur- 
rogate’s decree, so far as it appointed a successor trustee, was reversed. 

The respondents invoke cases where the appointments of successor 
trustees were upheld. Matter of Thomas’ Will, 254 N. Y. 292, 172 N. E. 
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513; Matter of Laing, 59 App. Div. 612, 69 N. Y. S, 214, affirmed with- 
out opinion 170 N. Y. 621, 63 N. E. 1119; Farmers’ Loan & Trust Co. 
v. Pendleton, 115 App. Div. 506, 101 N. Y. S. 340; Yates v. Thomas, 35 
Mise. 552, 71 N. Y. 8S. 1118; Matter of Harbeck’s Estate, 142 Mise. 57, 
254 N. Y. S. 312; and Id., 142 Mise. 556, 254 N. Y. S. 325; Matter of 
Vernon, 77 Mise. 425, 187 N. Y. S. 767; Matter of Meehan’s Estate, 104 
Mise. 219, 171 N. Y. S. 766. In each of these instances, however, there 
remained some power for the trustee to execute or duty to perform, or 
the appointment of a successor trustee was expressly directed by the 
will, or for some other reason not now pertinent the appointment of a 
successor trustee was necessary. 

Recent legislation affecting section 257 of the Surrogate’s Court Act 
fortifies the view that under the facts herein a successor trustee may not 
be appointed. That legislation shows a trend (a) to simplify the practice 
in the Surrogate’s Court; (b) to reduce the number of fiduciaries dealing 
with a single fund; and (c) to reduce the expense and commissions for 
fiduciaries and their successors. Significant amendments have been 
made to section 257 and other pertinent sections of the Surrogate’s 
Court Act. Chap. 215, Laws of 1935; Chap. 490, Laws of 1938; Chap. 
829, Laws of 1940; Chap. 321, Laws of 1941. The legislative notes 
relating to these enactments shed light upon and support the above 
stated views respecting the intention of the Legislature in enacting them. 

Stripped of all irrelevant considerations, therefore, it appears that 
the commingling by the father of his interests in the vessels and their 
operations, with the trust funds, tacitly recognized as permissible or 
authorized under the grandfather’s will, has resulted in a situation 
where the requirements of the trust as to income have been fully carried 
out during the lives of the two life beneficiaries, and all that remains 
is to distribute the principal of the trust estate to the three named 
remaindermen. The trust, therefore, has fully terminated and distribu- 
tion can be made as readily by the father’s representative as by a 
successor trustee, especially so because prior to the father’s death a 
segregation of trust property and the trnstee’s personal property had 
been set up in an account; and the chief controversy that survived is 
as to the correctness of the allocation of values. 

I conclude, therefore, that under the facts the Surrogate was without 
power to appoint a successor trustee and that there was no need therefor. 


The decree appointing a successor trustee under the Jast will and 
testament of Lewis Luckenbach should be reversed on the law, with costs 
to all parties filing briefs, payable out of the estate, and the motion for 
such an appointment should be denied, without costs. 

Decree of the Kings County Surrogate’s Court appointing a succes- 
sor trustee reversed on the law, with costs to all parties filing briefs, 
payable out of the estate, and the motion denied, without costs. 
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Proviso for Extension of Time for Payment of 
Negotiable Instrument 


Simpson v. Yarborough, Court of Civil Appeals of Texas, 175 S. W. 
Rep. (2d) 630 


A provision in a pfommissory note that the note may be extended 
without notice from time to time at holder’s option is valid and 
binding upon the makers thereof in the absence of fraud. 

Makers executed a note providing that the note could be extended 
without notice from time to time at the option of the holder thereof. 
The makers further agreed that they would pay the note when due 
and, if they did not do so, that the payee or holder was authorized 
to extend the time of payment without notice to the makers, Subse- 
quently the payee extended the time of payment for four successive 
four-year periods due to the failure of the makers to pay the note. 

It was held that such provision in the note was valid and binding 
in the absence of fraud. The note with all its provisions constituted 
a contract between the parties, and the parties were bound by the 
contract made. The provision relative to the extension of time of 
payment was not void as an attempt to waive in advance the privilege 
of pleading the four-year statute of limitation against the note, nor 
was it rendered invalid because without consideration or because of 
any lack of mutuality. 


Action by C. R. Yarborough against Will Simpson and wife to recover 

a promissory note. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Israel Smith, of Tyler, for appellants. 

White & Yarborough and Donald V. Yarborough, all of Dallas, for 
appellee. 


SPEER, J.—This suit was instituted by plaintiff C. R. Yarborough 
against defendants Will Simpson and Roberta Simpson, husband and 
wife, for recovery on principal, interest and attorney’s fees evidenced 
by two promissory notes for $150 eagh, bearing date of April 14, 1926, 
with interest at eight per cent per annum from date and for the usual 
and customary 10 per cent attorney’s fees. A credit of $5 is admitted 
and allowed on each of the notes, paid on October 1, 1927. 

The obligations sued on are shown by the petition to be in the usual 
form, one being due on October 1, 1926, and the other on October 1, 1927. 
At the conclusion of each note, this language is used: ‘‘It is agreed by: 
the makers that this note may be extended without notice from time to 
time at the option of the holder.’’ 

Allegations were made that on the back of the note maturing October 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 962. 





392 THE BANKING LAW JOURNAL 


1, 1926, on that date this endorsement was.made: ‘‘time of payment of 
this note is hereby extended to October 1, 1930.’ That on the last- 
mentioned date, a similar endorsement was made extending time of 
payment to October 1, 1934, and on that date it was extended to October 
1, 1938, and at that time, by the same endorsement, it was extended to 
October 1, 1942. That on the note maturing October 1, 1927, endorse- 
ments were made in the language above quoted as follows: On October 1, 
1927, extending time of payment to October 1, 1931; on the last- 
mentioned date, extending payment to October 1, 1935, and on that date, 
extending payment to October 1, 1939, and on that date extending 
payment to October 1, 1942. Suit was instituted November 21, 1942. 

Defendants answered by general denial, and specially pleaded the 
statute of four year limitation, and further, that the provisions in the 
notes, whereby the option was given to the holder to extend time of 
payment without notice to the makers, was illegal and void, in that it 
was an attempt to contract in violation of the statute of limitations, as: 
provided by Art. 5527, R. C. S. 

Trial was to the court without a jury. Judgment was entered for 
plaintiff against the defendants for the amount shown to be unpaid on 
the two notes according to their respective terms and reading. No state- 
ment of facts is before us, but the trial court filed findings of facts and’ 
conclusions of law, which cover the point in issue. The fact findings are- 
as alleged by plaintiff in regard to the notes, in amounts, credits, interest 
rate, attorney’s fees and the above-quoted provision incorporated in each 
of the notes; that the pleaded endorsements were made on the notes at 
the time shown and that no notice thereof was given by the holder to 
either of the makers; that under the facts found the period of four year- 
limitation had not run against the notes and therefore defendant’s plea 
of limitation was not good. 

Defendants have appealed on a single point of error. It reads: ‘‘The- 
error of the court in concluding as a matter of law that the Statute of 
Limitations was not available to appellants because they had contracted 
that the notes could be extended without notice to them, by the holder.’’ 

We have concluded that no reversible error is presented by the point 
raised. Our reasons for this concltsion will be demonstrated by what 
follows in this opinion. 

It appears that the precise question here involved has only been 
before the appellate courts of this state one time, and that was in Welch 
v. Beall, Tex. Civ. App., 153 S. W. 2d 338, 339, error refused, want of 
merit. In that case Davis and Beall executed their note to Mrs. Welch, 
dated February 3, 1931, due some time in November, 1934, the exact day 
not disclosed by the opinion. Later during 1931, Davis sold his interest 
in the business to Beall, and he assumed payment of the note. In the face. 
of the note appears this language: ‘‘. .. and I, we and each of us consent 
that the payee herein, or owner or holder of this note may at any time- 
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extend the time of payment of this note, at its election, with or without 
the request of either of the signers of this note, without consulting the 
other signers.’’ Demand was not made for payment when it matured 
in November, 1934, nor did either of the makers pay or offer to pay it 
or any part of it when due. Mrs. Welch, the holder, endorsed on the 
note : ‘‘2-3-34 Maturity of this note is extended to Jan. 1, 1935.’’ At that 
extended maturity date she made identically the same endorsement of 
maturity date extending it to October 1, 1936; on that maturity date she 
made another endorsement extending maturity to October 1, 1938. It 
will be observed that the first extension was made before the maturity 
date as originally appeared in the note. Neither of the makers knew 
of the extensions endorsed by the holder, made on the respective dates 
shown. When suit was instituted, Beall.defended under a plea of 
limitation of four years. The trial court sustained the plea and Mrs. 
Welch, the holder, appealed. The Court of Civil Appeals at Austin 
reversed and rendered the judgment for the holder, citing as a precedent 
the general rule announced in 6 Tex. Jur. 832, sect. 191. The court 
reasoned that such provisions as are found in the note there under 
consideration were within the contractual rights of the parties, and when 
made, they are bound by their agreements. The cited authority is 
applicable more especially to persons secondarily liable as among the 
signers but it was held that there was no reason why the same rule would 
not apply to those primarily liable when they contract to be so bound, 
citing Commercial Inv. Co, v. Graves, Tex. Civ. App., 182 S. W. 2d 439, 
writ of error refused. In the last-cited case it was held that one who 
is primarily liable on a note is not discharged by an extension of maturity 
date, made by the holder and over his protest, where the note stipulated 
that it might be extended by him without notice. 

To the majority of this court, it appears that, as held in the Welch- 
Beall case, supra, ‘by signing the note, and instrument in writing (as 
the defendants did in the instant case), the makers or signers agreed 
that they would pay the note when due, but that if they did not do so, 
then the payee, owner or holder was authorized to extend the time of 
payment without notice to the makers or signers.’’ We-.know of no law 
which prohibits persons from making such contracts, and when made, 
they should be bound thereby. We cannot know but that the very stipu- 
lation here in controversy was the moving consideration for the payee 
to enter into the contract with the signers; suffice it to say that the note 
with all its provisions constitutes the contract between the parties, and 
generally such parties are bound by the contracts made by them. Plain- 
tiff in this case has done nothing defendants did not agree in writing that 
he could do. It is a settled rule that the maker of a note, due on a 
definite day, stands obligated to make payment at that time. In the 
instant case, when the makers failed to do this, the extension was made 
by the payee for a definite period of time; whether the privilege given 
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to payee to make such extensions could be abused by the payee and 
thereby work a detriment to the makers is beside the question, unless 
and until it is made to appear that payee, under the guise of the pro- 
vision in the note, did act fraudulently or take an undue advantage of 
the situation. No such contention is presented here and it need not be 
pursued further. This is a parallel situation to that presented in the 
Welch-Beall case, supra, and the Supreme Court, with the matter 
squarely before it, refused the writ of error for want of merit. The trial 
court, in the instant case, seems to have followed the rule hereinabove 
announced and held that the note was not barred by limitation when 
sued on. The majority perceive of no reason why we should decline 
to follow the rule announced, having the sanction of the Supreme Court, 
as above indicated. 

In support of the judgment rendered, appellee, plaintiff, cites Sharpe 
v. National Bank of Commerce, Tex. Civ. App. 272 S. W. 321, 323, writ 
dismissed, and calls our attention to what was there said by the court. 
It was there held that there is nothing in the negotiable instrument law 
to change the rule that ‘‘obligors may have the contractual right to agree 
with each other in advance for an extension by embracing such terms 
therein, that the obligation may be extended from time to time without 
the consent of any or all the makers, and by so doing no right of the 
obligee will be waived.’’ The rule so announced is in keeping with 
those mentioned in 6 Tex. Jur. 832, and in Commercial Inv. Co. v. 
Graves, supra. However, the language used in the obligation involved 
in that case was materially different to the one before us. The holding 
of the court seems to have gone further than necessary to interpret the 
stipulation involved. We do not doubt that the general rule adhered 
to in that case was correct. 

Other jurisdictions announce a different rule to that held by the 
courts of this state. See cases from Indiana, Iowa and Kansas, cited 
in footnote of 10 C. J. S., Bills and Notes, p. 555, § 99b (a). 

The appealing defendants earnestly contend that the stipulation in 
the note sued on which authorizes the extension of maturity date by 
payee without notice to the makers, is void because it is an attempt to 
waive in advance the privilege of pleading limitation, if limitation has 
run when the note is sued on. They cite ample authorities in support 
of the invalidity of such an agreed waiver if the condition had arisen 
in this case. We think their premise is at fault. The very privilege 
given to payee to extend maturity enabled him, if exercised, to prevent 
limitation from running; and as argued by defendants, naturally payee 
would not permit the maturity date to pass more than four years, and 
thus lose his right of collecting a debt, the validity of which is not 
questioned. 

Much has been written upon the rule of law that contracts must be 
mutually binding on both parties, and whether the stipulation in the 
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instant note was mutually binding on all parties may be considered. 
As above pointed out, the makers agreed to pay at a specified time, and 
certainly had the privilege of doing so, irrespective of whether payee 
desired to collect or not; but by the provisions of the contract, if they 
did not perform their obligation according to its terms, the payee was 
given the right to extend the maturity date without notice to them. 
The makers of the note are charged with knowledge of their obligation 
to pay when they promised, and that if they failed then the payee could 
extend the maturity date. Of course, such an extension must be a valid 
one, such as is definite. Each of the extensions made were for definite 
periods, and we can see no reason why the stipulation was not binding 
on the makers of the note. 

Finding no error in the judgment of the court declining to declare 
the note barred by limitation, it should be affirmed, and it is so ordered. 


Special Account of Depositor Not Subject to 
Banker’s Lien 


Commercial Discount Co. v. Bank of America Nat. Trust & Savings 
Assn., District Court of Appeals, California, 142 Pac. Rep. (2d) 484 


Where depositor maintaining a special account in a bank for the 
benefit of a finance company, which is flooring cars for the depositor 
under trust agreements, is also indebted to the bank, and the bank, 
under a claim of bank’s lien applies a portion of the funds on 
deposit in said special account to cover the balance due it, it is held 
that such special account is not subject to banker’s lien. The funds 
on deposit in said special account being improperly withheld, the 
bank is liable for interest from the day the funds are so withheld. 


Action by Commercial Discount Company against the Bank of 
America National Trust & Savings Association to recover money, wherein 
the defendant filed a cross-complaint against the plaintiff and O. L. 
Cowen who filed a cross-complaint against the plaintiff and the de- 
fendant. From the judgment, all parties appeal. 

Judgment affirmed in part, modified in part, and reversed in part, 
with directions. 

Rowland M. Butler and Chapman & Chapman, all of Los Angeles, 
for Commercial Discount Co. 

Louis Ferrari, of San Francisco, Edmund Nelson and G. L. Berrey, 
both of Los Angeles, for Bank of America Nat. Trust & Savings Assn. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition ) § 792. 
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BARNARD, P. J.—O. L. Cowen was a Ford dealer at San Ber. 
nardino. The Commercial Discount Company had been flooring cars 
for him under trust agreements. He also owed the Bank of America 
some $6,000 which is admitted to have been a debt arising out of this 
business. He had two accounts in this bank, one a general account and 
the other designated as ‘‘O. L. Cowen, Special Account.’’ For brevity, 
the Commercial Discount Company will be referred to as the company 
and the bank of America as the bank. 

On January 20, 1937, the bank, under.a claim of banker’s lien, took 
all of the general account and $3,347.67 from the special account to 
cover the balance due to it. Later the same day, the company presented 
to the bank a check in its favor drawn by Cowan on the special account 
and payment thereof was refused. On January 22, 1937, the company 
brought this action against the bank to recover the amount withheld 
from the special account, the complaint alleging conversion, with a 
second count for money had and received. It was and is the company’s 
contention that this special account was a trust fund for its benefit 
created in connection with its flooring contracts and other agreements 
with Cowen. 

On March 15, 1937, the company entered into a written agreement 
with Cowen which recited that he owed it about $53,000, referred to 
various things held by the company as security, and stated that he con- 
templated selling his business within ten days. It was then provided 
that he might sell the business if he entered into an escrow therefor 
within ten days; that the sale should be for cash and for not less than 
$25,000; that the escrow should be subject to the approval of the com- 
pany; and that the escrow should provide that claims against Cowen 
were limited to obligations of the business and not his personal debts. : 
It was then provided that the company ‘‘shall’’ approve all claims prior 
to payment of the same, that the company ‘‘will approve all legitimate, 
substantiated or legal claims appertaining to the business’’; and that the 
company should file a claim for the balance of the escrow funds after 
the approved obligations of the business were paid. The agreement then 
contained elaborate provisions for the operation of the business by 
Cowen during the period of the escrow, including a limitation on the 
debts that he might incur without the company’s consent, and provided 
that the term of the escrow should not exceed thirty days. 

Cowen sold the business to one Garner and on March 24, 1937, an 
escrow was started in the bank. Garner placed in escrow $26,000 with 
instructions to pay the same to Cowen or his order when there could be 
delivered to him a bill of sale and certain other papers. Cowen put in 
separate instructions, signed by him alone, directing the bank to pay 
from the $26,000 the claims of all creditors, other than the company, 
who should on or before March 24, 1937, present or file claims against 
him which had been approved in writing by him and the company. The 
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bank was then directed to pay a certain sales tax to the board of equaliza- 
tion, and to pay the balance to the company. Both instructions were 
directed to the bank generally and not to any department. On April 1, 
1937, the bank, being uncertain whether its offset from the special 
account was good in view of this action which had been brought by the 
company to recover that amount, notified its trust officer to hold $3,347.67 
out of the escrow funds unless the company should dismiss this action. 
On April 8, 1937, the escrow was closed and the bank remitted to the 
company about $9,000, being the balance of the escrow funds except for 
$3,347.67 which it withheld to await the result of the litigation. 

On May 17, 1937, the bank filed an answer and cross-complaint in 
this action, joining Cowen as a cross-defendant. It alleged the facts 
in general as above outlined, that it did not know whether its offset 
against the special account was good or whether it was entitled to apply 
the amount withheld from the escrow funds to its debt, and prayed for 
a declaration of its rights and such other and further relief as might 
be proper. Thereafter, Cowen filed a cross-complaint against the com- 
pany and the bank asking that the amount of certain social security 
taxes due to the California Employment Commission be paid from the 
escrow funds as one of the debts of the business. Answers to the cross- 
complaints were filed. At the trial it was stipulated that another action, 
which had been brought in behalf of the state to collect the social 
security taxes, be consolidated with this action to the extent of and for 
the purpose of determining the amount due. 

The court made findings and entered a judgment adjudging and 
decreeing: 1. That the company recover from the bank $3,347.67, with 
interest from January 20, 1937, covering the amount withheld from the 
special account; 2. That the company also recover from the bank $3,- 
347.67, with interest, covering the amount withheld from the escrow 
funds; 3. That it had been agreed between the company and Cowen that 
the amount of the state social security tax then due should be paid out 
of the selling price of the business and through the escrow, that these 
parties omitted to cause these payments to be made through inadvertence 
and mutual mistake, and that the company pay said tax liability amount- 
ing to $2,500.79 to California Employment Commission ‘‘out of the 
balance of funds to be paid to said plaintiff under the provisions of 
Paragraph 2 of this judgment’’; 4. That the bank have judgment against 
Cowen for $3,347.67, with interest. The bank has appealed from that 
part of the judgment which is against it, the company has appealed from 
that part of the judgment ordering it to pay the amount of the social 
security tax to the California Employment Commission, and Cowen has 
appealed from the judgment against him. Appellant Cowen has filed no 
brief, 

On its appeal the bank first attacks Paragraph 1 of the judgment 
to the effect that it may not retain the amount withheld from the special 
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account under a claim of bankers lien. The main contention in this 
connection is that the evidence is not sufficient to sustain the court’s 
finding that this was a trust fund for the benefit of the company. The 
evidence on this point is conflicting and while it would have supported 
a contrary finding it must be held that it is sufficient to support the 
finding made. 

At the oral argument counsel for the bank for the first time raised 
the point that in the event it is held that it was not entitled under its 
banker’s lien to withhold $3,347.67 from the special account and apply 
this upon Cowen’s debt, it should be held that the company was not 
entitled to interest on that amount, and that the provision for interest 
in Paragraph 1 of the judgment should be eliminated. We are unable 
to agree with this contention. The bank has held this money since 
January 20, 1937, and if, as found by the court, it was not entitled to 
withhold the same no good reason appears why the usual rule with 
respect to interest should not apply. 

The bank next contends, as an alternative to its first point, it was 
entitled to payment of its debt out of the escrow funds, and that the 
eourt erred in Paragraph 2 of the judgment in ordering it to also pay 
to the company a similar amount withheld by it from those funds. 

It is conceded that the debt of Cowen to the bank grew out of this 
automobile business and the court so found. While the bank does not 
claim both of the amounts withheld, its contention is that it is entitled 
to keep one of these amounts as payment for that debt. When it withheld 
the first of these amounts under a claim of banker’s lien the company 
brought this action to recover the same. Thereafter, the escrow funds 
came into the hands of the bank pursuant to an agreement that all of 
Cowen’s business debts should be paid therefrom before the balance 
should go to the company. While this situation was existing, and while 
it still retained that part of the escrow funds, the bank filed a cross- 
complaint in this action, laid the entire situation before the court and 
asked for a declaration of its rights and for equitable relief. The com- 
pany did not sign the escrow instructions and its claim to any of the 
escrow funds is based entirely upon its contract of March 15, 1937, with 
Cowen. In that contract the company agreed to approve all debts arising 
from the business and that these debts should be paid out of the selling 
price of the business to be placed in escrow, and that it would file a 
claim only for the balance after these debts were paid. No sufficient 
reason is pointed out why the company should not be required to live 
up to that contract. 

The company now claims that in making this contract both it and 
Cowen assumed that the bank’s debt had been paid by the withholding 
of that amount from the special account under a banker’s lien. The 
company, at least, could hardly have assumed this as it was then main- 
taining this action to recover that amount as improperly held, and it has 
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continued to press that claim until it has secured a judgment for a 
return of that amount. The company also argues that the bank elected 
its remedy by offsetting the special account and that it could take no 
other steps to collect this amount. Under the circumstances of this case 
this was not such an election as precluded the bank from pursuing an- 
other remedy for the collection of its debt. Dickinson v. Electrie Corp., 
10 Cal. App. 2d 207, 51 P. 2d 205; Agar v. Winslow, 123 Cal 587, 56 
P. 422, 69 Am. St. Rep. 84; Crittenden v. St. Hill, 34 Cal. App. 107, 
166 P, 1016. Not only did one of these remedies not exist here, as found 
by the court, but the two remedies were not so inconsistent as to call 
for the application of the rule relied upon. A further consideration 
here is that the company entered into a written agreement that all 
legitimate debts of this business should be paid out of the selling price 
thereof to be placed in escrow for that purpose. The bank was one of 
the beneficiaries of that contract. At the time it entered into that 

contract the company knew of the existence of this debt, its knowledge 
coming from two sources as shown by the evidence, and it was then 
maintaining an action to recover the amount improperly withheld from 
the special account, with the knowledge that this would leave the debt 
unpaid. 

The company further contends that the bank’s debt was not within 
the provisions of the contract of March 15, 1937, and that it did not 
comply with the escrow instructions in that its claim was not filed on 
time and was not approved by the company and Cowen. This part of 
the judgment against the bank is based upon the court’s findings to the 
effect: 1, that the bank’s debt was not within the contract of March 15, 
as that agreement covered only debts to be paid under the escrow instruc- 
tions, and 2, that the bank’s claim was not filed within the time named 
in the escrow instructions and was not approved by the company. The 
first of these findings is in no way sustained by the evidence. The 
contract did not provide that it was to cover only debts to be paid under 
the escrow instructions. It provided that there should be an escrow in 
connection with the sale of the business which should provide that 
claims against Cowen were limited to obligations of this business to 
the exclusion of Cowen’s personal debts. It also provided that the 
company should approve all claims pricr to payment but with the 
further specific agreement that the company would approve all legitimate 
claims pertaining to the business. The company clearly agreed that all 
legitimate debts of this business, including any such debt to the bank, 
should be paid from the escrow. It knew that by filing this action it 
had prevented another payment of the bank’s claim, at least for the 
time being. The company cannot take advantage of its own failure or 
refusal to approve this legitimate debt of the business. The contract 
contained no limitation as to the time within which bills could be 
presented except a general provision that the escrow should be closed 
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within thirty days after it was started. Cowen inserted in his escrow 
instructions a provision authorizing the bank to pay claims of creditors 
presented on or before March 24, 1937, the very day the escrow was 
opened. Not only was this an unreasonable limitation of time, one which 
Cowen was not entitled to make under the contract, and one which was 
not observed in connection with other claims against this business, but 
the company’s rights are governed by the terms of its contract of 
March 15 and not by unauthorized changes made by Cowen. Moreover, 
the escrow instructions were directed to the bank generally and not to 
any department. The bank not only handled the escrow but then had 
its own claim in its possession and a formal presentation of the claim 
to itself would have been an idle act and was unnecessary under these 
circumstances. In fact, the company, in arguing that ‘‘the requirement 
of the escrow instructions for approval of claims was strictly followed,”’ 
in another connection and for another purpose, insists that the bank’s 
claim must be considered as having been actually filed. While it may 
be true that the company did not specifically approve the bank’s claim 
it had agreed to do so, and it cannot claim the advantages of this contract 
without accepting the burdens as well. As a practical matter, the 
company sufficiently approved the bank’s claim when, with full knowl- 
edge of its existence and amount, it agreed in writing that all legitimate 
debts of the business should be paid from the proceeds of the sale. 
On its appeal from Paragraph 3 of the judgment, requiring it to 
pay the amount of social security tax due up to the time this business 
was sold, the company argues that the terms of the contract of March 
15, 1937, were unambiguous and did not require it to pay this tax, that 
oral evidence was inadmissible to prove the intention of the parties in 
this regard, and that the evidence is not sufficient to support the finding 
that the parties intended to provide for the payment of this tax as one of 
the debts.of the business and by mutual mistake neglected to so provide 
in the escrow instructions. It is also argued that this part of the 
judgment is erroneous since it appears that the company had not 
approved this claim and since it was not presented before the escrow 
was closed. : 
While this point presents some close questions from a strictly legal 
point of view they cannot be held controlling in the equity proceeding 
into which this developed. Through their knowledge of the business 
the parties to the contract must have known of the general liability for 
such a tax, and the company’s attention was definitely called to such 
liability since Cowen’s statement of his assets and debts was before 
them when the contract was made. While the parties recognized that 
this statement had not been brought down to date, that statement sets 
forth a smaller sum as representing this tax liability at the time it was 
drawn up, and, without requiring a more complete statement, the com- 
pany signed the agreement which, in effect, provided that all legitimate 
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debts of the business should be paid out of the proceeds of the ‘sale 
before the balance should be applied upon the debt to the company. 
Under its written agreement the company not only agreed that the tax 
claim should be paid as one of the debts of the business but it agreed to 
approve the same, and it should not now be allowed to rely on its neglect 
or refusal to do what it agreed to do. While this claim was not presented 
before the escrow was closed Cowen testified that a few days after the 
escrow was opened he told the company that all of the accounts were in 
with the exception of the ‘‘Social Security and the State tax,’’ that he 
could not get those in in time to close the escrow, and that the company’s 
agents told him that there was no need to hold the escrow open for that 
purpose, to go ahead®and close the escrow and that those accounts would 
be paid. The court had the right to accept this testimony as true 
although it was denied by the company’s agents, and this is sufficient to 
show a waiver of any requirement for a presentation of these bills or 
for a specific approval thereof before the escrow was closed. The com- 
pany received over $9,000 from the escrow which it would not have 
received, at least in its entirety, but for this new agreement, which 
discloses a sufficient consideration. The evidence is sufficient to support 
the essential findings to the effect that the company agreed to pay this 
tax out of the proceeds of this sale and that this has not been done. 
Certain other findings are surplusage and whether or not they are fully 
supported by the evidence is immaterial. There was no mistake in the 
contract by which the company clearly and definitely agreed to pay 
this obligation out of the proceeds of the sale. The only possible mistake 
was one by Cowen in giving incomplete instructions with respect to the 
escrow. However, both the company’s rights and obligations arise from 
and rest upon the contract itself rather than on the escrow instructions 
which it did not give or sign, and the company waived any strict com- 
pliance with the instructions insofar as this item is concerned. 

While the first part of Paragraph 3 of the judgment requiring the 
company to pay the amount of this tax to the Employment Commission 
is correct the latter portion thereof, which directs the company to pay 
this amount ‘‘out of the balance of funds to be paid to said plaintiff 
under the provisions of Paragraph 2 of this Judgment,’’ is erroneous 
since the court erred in Paragraph 2 in ordering the amount withheld 
from the balance of the escrow funds to be paid to the company by the 
bank. The quoted portion of Paragraph 2 of the judgment should, 
therefore, be stricken. 

Since the bank is entitled to keep the $3,347.67 withheld by it from 
the escrow funds in payment of its claim against Cowen and since that 
debt is hereby discharged, Paragraph 4 of the judgment, which covers 
this debt and is in favor of the bank as against Cowen, is erroneous and 
should be stricken. 

For the reasons given, Paragraph 1 of the judgment is affirmed. 
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Paragraph 2 of the judgment-is reversed, with directions to the trial 
‘court to amend that portion of the judgment by providing that the 
‘appellant bank may retain the sum of $3,347.67 which it withheld from 
the escrow funds and apply the same in payment of Cowen’s obligation 
to the bank. Paragraph 3 of the judgment is modified by striking out 
the last clause thereof which reads: ‘‘out of the balance of funds to be 
paid to said plaintiff under the provisions of Paragraph 2 of this 
Judgment,’’ and, as so modified, is affirmed. The judgment is further 
modified by striking therefrom the whole of Paragraph 4. The appellant 
bank to recover from the company its costs on this appeal. 


Production of Savings Bank Pass Book Prerequisite 
to Payment to Receiver 


Walde v. Walde, Supreme Court, 45 N. Y. Supp. (2d) 791 


A receiver was appointed in an action between husband and wife. 
As receiver of all the personal property, including the ‘‘moneys 
in bank’’ belonging to defendant husband, he made demand on 
certain savings banks to turn over to him all funds on deposit in 
said banks. The receiver did not have possession of the respective 
pass books, but they were in the possession of the defendant husband. 
On receiver’s motion for an order requiring the banks to turn over 
moneys in banks allegedly belonging to defendant, the court denied 
the motion, unless the receiver agreed to file, as to each bank a suit- 
able indemnity bond to assure each of such banks against possible 
prejudice. 


Action by Clara Walde against William C. Walde, wherein a receiver 
for the personal property, including moneys in bank, belonging to the 
defendant was appointed. On receiver’s motion for an order requiring 
banks to turn over moneys in banks allegedly belonging to defendant. 

Order in accordance with opinion. 

Rollo & Packard, of Brooklyn, for plaintiff, for the motion. 

W. J. Colgan, of New York City, for defendant, opposed. 


UGHETTA, J.—The moving party was heretofore appointed a 
receiver of all the personal property, including the ‘‘moneys in bank’’ 
belonging to the defendant husband. Following his appointment the 
receiver made due demand that each of certain savings banks turn over 
to him all funds respectively on deposit held in defendant’s name. Such 
demand was unaccompanied by a presentation of the respective pass 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 1365. 
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books covering the accounts. Such pass books are not in the receiver’s 
possession, but are presumably being held by the defendant who is now 
a resident of the State of Florida. The receiver now moves for an order 
requiring the said banks to turn over the funds in question. The latter 
banks, appearing in opposition to the motion, urge that under their rules 
and regulations (to which defendant is a party) no withdrawals can be 
made except upon proper presentation of the particular pass book; they 
further urge that though the name of the defendant is identical with 
that under which the respective accounts are held, there is no proof of 
actual identity of person. 

It cannot be questioned that a regulation requiring the production 
of the pass book before payment by a savings bank of moneys there on 
deposit is reasonable. The decisions of the courts have uniformly so 
held. The motion is therefore denied, unless the receiver agrees to file, 
as to each bank, a suitable indemnity bond to assure each of such banks 
against possible prejudice. In the event that the receiver so agrees the 
amount of each of the required bonds will be fixed in the order. Settle 
order on notice. 


Note Circumventing Emergency Farm Mortgage Act 
Held Void 


Northwest Adjustment Co. v. Payne, Supreme Court of Oregon, 144 
Pac. Rep. (2d) 718 


A note executed by a maker for the accommodation of a debtor 
for an amount representing the difference between a stipulated sum 
agreed upon between a bank, payee of the note, and the creditor, and 
a federal loan bank as payment in full of the indebtedness, with 
the further agreement by said bank that it would receive no other 
consideration in liquidation of debtor’s obligation circumvents the 
purposes of a loan made under the Emergency Farm Mortgage Act, 
and is therefore void and as against public policy. The accommoda- 
tion maker compelled to pay such note may recover from the party 
accommodated the amount so paid. 


Action by Northwest Adjustment Company against W. E. Payne, 
Hazel Payne and others on a note. Judgment for named defendants, 
and plaintiff appeals. 

Affirmed. 

Wilbur Henderson, of Portland (Platt, Henderson, Warner, Cram 
& Dickinson, of Portland, on the brief), for appellant. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 41. 
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Philip A. Joss, of Portland (Reynolds, Flegel & Smith, of Portland, 
on the brief), for respondents. 

Dana E. Brinck and Fred A. Knutsen, both of Spokane, Wash., 
amici curiae for Federal Farm Mortgage Corporation and Federal Land 
Bank of Spokane. 


BAILEY, C. J.—This action was instituted by Northwest Adjustment 
Company, a corporation, against W. E. Payne, John Payne, Esther Long 
and Hazel Payne, to recover judgment on a note for $700 dated April 15, 
. 1936, signed by the defendants, payable to United States National 
Corporation and assigned by the latter corporation to the plaintiff for 
collection. From a judgment in favor of W. E. Payne and Hazel Payne, 
the only defendants who appeared or were served in the ease, the 
plaintiff appeals. 


The note involved in this action is the last of a series of renewal notes. 
On or about December 26, 1933, the defendants made, executed and 
delivered to Clark County National Bank of Vancouver, Washington, 
their promissory note for $893.34, due ninety days after date, with 
interest at the rate of eight per cent per annum. That note was trans- 
ferred to United States National Corporation, which took it with notice 
of the conditions under which it was executed and was not a holder in 
due course. On April 20, 1934, there was paid on the note the sum of 
$93.34, with accrued interest, and a renewed note was executed by the 
defendants for $800, payable to United States National Corporation. 
Other renewal notes were executed and payments were made on principal 
and interest from time to time until the principal was reduced to $700. 

When the original note of $893.34 was executed and delivered by the 
defendants to Clark County National Bank, Frank E. Payne, the father 
of the defendants, was the owner of approximately 120 acres of land in 
Clark County, Washington, on which there was a first mortgage in favor 
of the Federal Land Bank of Spokane, Washington, securing indebted- 
ness in an amount not disclosed. Frank E. Payne also owed Clark 
County National Bank $2,500 and interest, evidenced by a promissory 
note dated April 17, 1933. In addition, he was indebted for delinquent 
taxes, chattel mortgages to the federal government, $326.70 owing to 
Stoller Motor Company and $1,434.69 owing to Lewis Shattuck. 

On or about August 4, 1933, Frank E. Payne applied to the land 
bank commissioner for a second mortgage loan on his farm in the sum 
of $3,500; and on November 15, 1933, the commissioner by his agent, 
the Federal Land Bank of Spokane, approved a second mortgage loan 
of $4,000, subject to the requirement that all debts of the borrower be 
consolidated except the debt to the Federal Land Bank of Spokane, 
which was secured by a first mortgage on the farm. 

The amount of the debts which had to be satisfied out of the loan 
exceeded $4,000, and Mr. Payne took up with the Clark County National 
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Bank and the two individual creditors above named the question of 
settling their claims for less than the respective amounts due them. 
The creditors agreed to scale down their claims so as to bring the 
aggregate within the amount allotted thereto in the debt consolidation 
schedule. 

Under date of December 26, 1933, Clark County National Bank 
filled out and signed a printed form addressed to the Federal Land 
Bank of Spokane. The form referred to the application of Frank E. 
Payne (for a loan) and stated that Clark County National Bank had a 
claim against Payne in the sum of $2,500 and interest thereon at the 
rate of eight per cent per annum from April 17, 1933, evidenced by a 
promissory note. The form as completed then continued as follows: 
‘‘T agree to accept the sum of $1750.00 net in full satisfaction of said 
claim if paid within 60 days after this date; or if paid thereafter, with 
interest on said sum at 8% per annum from the expiration of said 
period. Payment of this amount should be made by check payable to 
Clark County National Bank and forwarded to Clark County National 
Bank of Vancouver, Wash.; and all evidence of such indebtedness, 
together with a properly executed release of said encumbrance will be 
delivered to you upon making said payment. I further agree that 
directly or indirectly no note, mortgage, or other consideration has been 
or will be received from the debtor incident to such acceptance, other 
than the amount named in this paragraph; and that when said con- — 
sideration is paid all of my claims against the said debtor will have been 
satisfied in full. No person, firm or corporation other than the under- 
signed is the owner of any interest in said indebtedness.’’ 

At the bottom of the form the following appears in large type: 
‘‘Important Notice! One of these forms Must.be fully completed by 
any one who is to receive any payment from loan proceeds and returned 
to this Bank; otherwise the loan can not be closed.’’ 

The completed form was delivered to and received by the Federal 
Land Bank on December 28, 1933. On the same date, similar forms 
filled out by Stoller Motor Company and Shattuck, agreeing to accept 
less than the amounts due them respectively were received by the Federal 
Land Bank. ¢ 

Thereafter it was ascertained that the amount available for payment 
of the three claims as reduced was insufficient; and the claims were 
further reduced, with the result that the amount finally agreed to be 
accepted by the Clark County National Bank in full satisfaction of: its 
claim was $1,475. The three claims as so reduced were paid by the 
Federal Land Bank as agent of the land bank commissioner. Upon 
receiving payment of $1,475, the Clark County National Bank marked 
the $2,500 note of Frank E. Payne as paid and delivered it to the Federal 
Land Bank. 

During those negotiations and apparently after the Clark County 
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National Bank agreed to reduce its claim to $1,750, the defendant W. E. 
Payne, at the request of his father, went to that bank and procured 
from W. B. Gard, cashier, a promissory note form to be signed by himself 
and the other defendants, his brother and sisters. He took the note home 
and on Christmas day, 1933, at the request of their father the four 
defendants signed it. On the following day it was delivered by W. E. 
Payne to Mr. Gard. At that time the note was undated and the maturity 
date had not been inserted. The blanks were filled in by Mr. Gard or 
some other employee of the bank. The principal of the note was $893.34, 
which was the difference between the principal of the $2,500 note and 
interest thereon and the $1,750 which the Clark County National Bank 
contemplated receiving from the Federal Land Bank. 

Asked what explanation his father gave him and the other defendants 
for requesting them to sign the note, W. E. Payne testified as follows: 


**A. Well, he told me that the bank required that us four children 
give them a note in the amount of the scale down; being that they 
couldn’t take a note from him they asked that us four children give 
them a note for the amount of the scale down in return for the surrender 
of the original. 

* * * * * 

**Q. Was there any discussion had with your father as to how the 
note was to be paid? A. There was. 

**Q. What was that? Now, this was before-hand? A. Yes. He told 
me that he would pay the note. 

‘*Q. Did your father have any other property other than the farm 
and its equipment at that time? A. No.’’ 


After stating that the note was executed on Christmas day, W. E. 
Payne gave the following testimony : 


**Q. Did you have any discussion with the other children or with 
your father at that time? A. We did. 

“‘Q. Tell the nature of that? A. Well, we discussed the signing of 
this note with my father. He assured us that we would have no fear 
of having to pay the note; that it was his obligation. The reason we 
were giving it was because he was unable to under the law, and that as 
times got better and we got a prune crop and sold it that he would pay 
the note. : 

“*Q. Now, did he ask you to make a gift to him of that note? A. He 
did not.’’ 

‘‘Q. Had you ever given your father money in the past? <A. Heck, 

? ; 


no.” 


When W. E. Payne went to the Clark County National Bank to get 
the note form he had a conversation with Mr. Gard, the cashier. In 
answer to a question as to the nature of that conversation he testified 
as follows: 


*‘A. Well, I asked him why they wanted us four children to give 
him the note, why he didn’t take one from my father. He told me that 
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they were prohibited by law from doing that and that they had to have 
some evidence of the indebtedness; that they would look solely to him 
for payment of it, proceeds of the farm; that we wouldn’t be asked 
personally to pay the note. 

‘*Q. When you say ‘we wouldn’t be asked personally’ to pay for it, 
who do you mean by ‘we’? A. My two sisters, my brother, and I.’’ 

**Q. When you said he would pay for it, who did you mean? A. My 
father.’’ 


Mr. Gard, called as a witness by the plaintiff, did not deny having 
had the conversation with W. E. Payne concerning which the latter 
testified. 

Hazel Payne testified that she had no conversation with any one 
connected with the Clark County National Bank about signing the note. 
She stated that she was not indebted to that bank; that she had not 
signed the note as a gift to her father; and that at the time she signed 
the instrument, ‘‘My father explained to me that he would take care of 
this note on the farm; that we would not be held, any one of us, 
responsible.”’ 

When the original note for $893.34 was signed, Mr. Gard did not 
inquire of W. E. Payne as to his financial condition or that of any of the 
other signers. At that time W. E. Payne and his brother were living 
on their father’s farm and working for him. Hazel Payne held a 
stenographic position in Portland and her sister, Esther, was un- 
employed. 

After the Clark County National Bank agreed to scale down its 
compromise claim of $1,750 against Frank E. Payne to $1,475, it pre- 
pared another note, for $286, representing the amount of the second 
reduction and interest accrued, and delivered it to W. E. Payne to be 
signed by him and his brother and sisters. It was never executed by 
them. 

The loan of $4,000 as approved was made by the land bank com- 
missioner through his agent, the Federal Land Bank of Spokane, to 
Frank E. Payne sometime in January, 1934, and was secured by a second 
mortgage on the borrower’s farm. Mr. Payne died in the following 
month, and his four children inherited his real property. 

The making of a loan such as that to Mr. Payne was described in the 
testimony of J. M. McKay, which was taken by deposition. He stated 
that he was employed by the Federal Land Bank of Spokane ‘‘as 
manager of the closing division’’; that during the years 1933 and 1934 
he ‘‘closed or supervised the closing of all loans made by the Federal 
Land Bank of Spokane and all loans made by the bank as agent of the 
land bank commissioner.’’ He further testified that, ‘‘Consolidation of 
debts means that all the debts of a borrower, except such as are specifi- 
cally exempted, shall be satisfied in full when the loan is closed, so that 
the borrower will owe no debts except under his mortgage to the land 
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bank commissioner, except to any exempted creditor, which in this case 
was the Federal Land Bank of Spokane.’’ 

Mr. McKay, also stated that when he closed the loan to Frank E. 
Payne he did not know ‘‘that any note had been executed by third 
persons for any difference between what was paid to the Clark County 
National Bank and the amount of the debts held by it’’; and that, had he 
known that fact, he ‘‘could not have disbursed the moneys under the 
instructions’’ he had ‘‘and would not have done so.’’ 

Mr. Gard testified that the composition agreement hereinabove dis- 
cussed and quoted in part was not executed by the Clark County 
National Bank until after the note for $893.34 was delivered -to it. 

The circuit court made special findings on all the issues involved in 
the case, all of which findings were sustained by substantial evidence. 
It found among other things that the four children of Frank E. Payne 
in executing the note for $893.34 were not making a gift of the amount 
thereof to their father; and that it was agreed between the signers of 
that note and the Clark County National Bank, as well as between the 
signers and their father, Frank E. Payne, that the note was to evidence 
“*a portion of their father’s indebtedness to the Clark County National 
Bank, and that said note was the obligation of said Frank E. Payne 
to be paid by him from the earnings of his said farm.’’ It was further 


found by the court that the Clark County National Bank agreed with 
the Federal Land Bank of Spokane that it would accept $1,475 in full 
satisfaction of its claim against Frank E. ‘Payne of $2,500 and interest 
and that upon payment of the $1,475 the Clark County National Bank 
would deliver to the Federal Land Bank all evidence of such indebted- 
ness. 


In addition, the cireuit court found that neither the Federal Land 
Bank nor the land bank commissioner had knowledge or notice at the 
time of closing the loan to Frank E. Payne that the Clark County 
National Bank had received from Payne’s children the note above 
mentioned; and that the loan was made by the Federal Land Bank 
to Payne in reliance upon the representations and agreement of the 
Clark County National Bank that it would receive the $1,475 of federal 
funds in full settlement of its claim against Payne. 

It was also found that the note for $893.34 ‘‘was executed and taken 
by said Clark County National Bank of Vancouver, Washington, as 
part of a secret scheme to defraud and in fraud upon said Federal 
Land Bank commissioner and upon said other creditors of said Frank 
E. Payne, and was a fraudulent subterfuge to endeavor to do indirectly 
what it could not accomplish directly; that it was an endeavor on the 
part of said Clark County National Bank .. . to secretly and unlawfully 
circumvent the requirements of the Emergency Farm Mortgage Act of 
1933 and the conditions of Federal Land Bank Commissioner’s loans, 
while accepting the benefits thereof’’; and that ‘‘in executing and 
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delivering said written agreement dated December 26, 1933, with’ the 
Federal Land Bank of Spokane, said Clark County National Bank was 
guilty of material, false representations, which it knew said Federal 
Land Bank would rely upon, in that said promissory note . . . violated 
the representations and agreements therein contained, and the Federal 
Land Bank commissioner’s loan was impaired as a result of the mis- 
representations. ”’ 

It is the contention of the answering defendants that the note for 
$893.34 and the renewal note here involved were void because exacted 
under conditions violative of public policy and the spirit and purpose 
of the Emergency Farm Mortgage Act of 1933. They assert that the 
ruling of this court in Oregon & Western Coloriization Company v. 
Johnson, 164 Or. 517, 102 P, 2d 928, is a bar to recovery by the plaintiff 
in this case. ; 

The Emergency Farm Mortgage Act was passed by Congress on 
May 2, 1933, chapter 25, § 32, 48 Stat. 48. As subsequently amended 
it is codified as 12 U. S. C. A. §§ 1016 to 1019, inclusive. For conven- 
ience we shall make use of this latter citation, inasmuch as the amend- 
ments, enacted after the loan here involved was made, have no bearing 
on the issues before us. The act authorizes the land bank commissioner 
to make loans for the purpose of refinancing any indebtedness, secured 
or unsecured, of any farmer as therein defined. 12 U.S. C. A. § 1016 (e). 
Loans so made are required to be ‘‘secured by a first or second mortgage 
upon the whole or any part of the farm property, real or personal, 
including crops, of the farmer’’: 12 U.S. C. A. § 1016 (a). 

In Oregon & Western Colonization Company v. Johnson, supra 
[164 Or. 517, 102 P. 2d 932], concerning the act cited this was said: 
‘« |... This enactment was a relief measure passed at a time of economic 
depression and in a great national emergency to enable farmers strug- 
gling under the load of oppressive debt to save their farms and rehabili- 
tate themselves financially. In the administration of the law it became 
necessary, or was deemed advisable, in many instances to require creditors 
of the farmer to scale down their indebtedness as a condition of granting 
the loan, and this for two reasons, as pointed out by. the court in 
O’Neil v. Johnson, D. C., 29 F. Supp. 307; namely, to protect the 
Federal Land Bank’s financial position as the new creditor of the 
farmer, who had found it impossible to continue operations under his 
previous load of debts, and to extend relief to the farmers and enable 
them to work out their salvation. . . . Obviously, where creditors enter 
into agreements with the Federal Land Bank to scale down their claims, 
and the loan is authorized and made on the faith of such agreements, 
a creditor, who collusively or secretly obtains from his debtor a promis- 
sory note for the difference between the amount paid the creditor from 
the proceeds of the loan and the full amount of his claim, is flouting the 
policy of the law. And the courts, therefore, have, in a practically 
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° 
unbroken line of: decisions, held promissory notes and other agreements 
given under such circumstances to be void and unenforceable.”’ 

The decision from which we have just quoted is cited and followed 
in these cases: Bilgore v. Gunn, 150 Fla. 799, 9 So. 2d 184; Anderson v. 
Nelson, 110 Colo. 374, 134 P. 2d 1053; Robinson v. Reynolds, 194 Ga. 
324, 21 S. E. 2d 214; May v. Whitbeck, 111 Mont. 568, 113 P. 2d 332. 

The plaintiff does not question the correctness of the ruling in 
Oregon & Western Colonization Company v. Johnson, supra, but argues 
that the facts in that case differ materially from those now before us. 
In the case cited, the plaintiff points out, the debt which was refinanced 
was secured by a mortgage on real property and the note which was 
the subject of litigation was executed by the debtor himself, whereas 
in the case at bar the claim of the Clark County National Bank was 
unsecured and the note involved was signed by others than the debtor. 

In its brief the plaintiff states that, ‘‘The particular section of the 
Federal Land Bank law which defines who may be a borrower under 
the act as of the time in question”’ is 12 U. S. C. A. § 1016 (d), which 
reads as follows: ‘‘No loan shall be made under this section unless the 
holder of any prior mortgage or instrument of indebtedness secured by 
such farm property arranges to the satisfaction of the Land Bank 
Commissioner to limit his right to proceed against the farmer and such 
farm property for default in payment of principal.”’ 

The provision quoted, in our opinion, has no application whatever 
except in those instances in which the loan to be made by the land bank 
commissioner is to be secured by a second .mortgage on the farm 
property. In such cases the law prohibits the making of the loan until 
the holder of the prior mortgage or other instrument of indebtedness 
limits his right to proceed against the farmer and the farm property, 
by some arrangement satisfactory to the land bank commissioner. The 
Emergency Farm Mortgage Act expressly grants to the land bank 
commissioner authority to refinance any indebtedness, secured or un- 
secured, of the farmer: 12 U. 8S. C. A. § 1016 (e); Oregon & Western 
Colonization Company v. Johnson, supra. 

Frank E. Payne’s sons and daughters signed the note for $893.34 
and the renewals thereof for the accommodation of their father. It is 
the general rule that when an accommodation maker is required to pay 
the note he may recover from the party accommodated the amount so 
paid by him. May v. Whitbeck, supra; Leonard v. State Exchange 
Bank, 10 Cir., 236 F. 316, 319; Ruvenacht v. German-American Bank, 
287 Ill. 266, 122 N. E. 469; Means v. Merchants’ State Bank, 97 Kan. 
748, 156 P. 701; Morgan v. Thompson, 72 N. J. L. 244, 62 A. 410; 
Wheeler v. Young, 143 Mass. 148, 9 N. E. 531; annotation, 77 A. L. R. 
668; 8 Am. Jur., Bills and Notes, § 750, p. 314. The accommodation 
makers of the note in this instance could, upon being compelled to pay 
the note, have recovery therefor from their father, unless precluded by 
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considerations of public policy on account of their participation in the 
Clark County National Bank’s secret scheme to circumvent its agreement 
with the Federal Land Bank. : 

In the document addressed to the Federal Land Bank and signed by 
the Clark County National Bank the latter bank stated: ‘‘I further 
agree that directly or indirectly no note, mortgage, or other considera- 
tion has been or will be received from the debtor incident to such accept- 
ance, other than the amount named in this paragraph.’’ By exacting 
and receiving the note for $893.34 the Clark County National Bank 
violated its agreement. The note wag ‘‘other consideration’’ than the 
$1,475 that the bank was to accept in settlement of its claim. 

After referring in the above-mentioned document to its claim against 
Frank E. Payne as amounting to $2,500 with interest at 8 per cent 
from April 17, 1933, the Clark County National Bank therein stated: 
‘‘T agree to accept the sum of $1,475 [replacing the sum of $1,750 
theretofore agreed upon] net in full satisfaction of said claim if paid 
within sixty days after this date.’’ The stipulated amount was paid 
to that bank by the Federal Land Bank within the sixty“days specified. 
Upon receipt of that payment by the Clark County National Bank, the 
debt of Frank E, Payne to the bank was fully discharged. The Clark 
County National Bank ‘‘was under no obligation to scale its claim but 
when it sought to circumvent the purpose of the federal loan, it adopted 
methods and means inhibited by public policy and may not have recovery 
in this action.’’ Internationai Harvester Company v. Young, 288 Mich. 
436, 285 N. W. 12, 14. 

The entire transaction involving the execution of the note was viola- 
tive of the purpose and spirit of the Emergency Farm Mortgage Act 
and therefore against public policy. Consequently, the note so executed 
was void. See, in this connection: May v. Whitbeck, supra; O’Neil v. 
Johnson, D. C., 29 F. Supp. 307, and International Harvester Company 
v. Young, supra. 

The defendants W. E. Payne and Hazel Payne by their answers put 
in issue the validity of the original note and, in our opinion, laid ample 
foundation for the introduction of parol evidence of the conditions under 
which they and their brother and sister signed the note. § 2-214, O. C. 
L. A. 

The judgment appealed from is affirmed. 





LEGAL QUERIES AND ANSWERS 


Acceptance 
Q. May an incomplete bill of exchange be accepted? 
A. Yes. A bill may be accepted before it has been signed by the 
drawer, or while otherwise incomplete, or when it is overdue, or after 


it has been dishonored by a previous refusal to accept, or by non- 
payment. N. I. L., Sec, 138. 


Accommodation Paper 
Q. Is one who signs a note as surety an accommodation party? 


A, "No. Peoria Mfg. Co. v. Huff, 45 Neb. 7. 37 B. L. J. 350. § 25 
B. L. J. Digest. 


Accommodation Indorser 
Q. A bank purchased a promissory note bearing an indorsement 
which the bank knew was made for accommodation only. The note was 
dishonored. May the bank enforce the note against the indorser? 
A. Yes. An accommodation party to a negotiable instrument is 
liable to a holder for value notwithstanding such holder knew him to be 
only an accommodation party. N. I. L. See. 29. 


Alteration 
Q. A check was altered as to its date so that the alteration was 
apparent on the face of the check. Is the purchaser of the check a holder 
in due course? 
A. No. Where the mere inspection of a check shows that it has been 
altered, the holder cannot recover thereon. Dunbar v. Iowa State Bank, 
Mo., 295 S. W. Rep. 835, 44 B. L. J. 719. § 82 B. L. J. Digest. 


Consideration 

Q. ‘‘A’’ Bank cashed a check for the payee with knowledge that 
‘‘B’’ Bank (drawee) had refused payment. Can ‘‘A’’ Bank enforce 
the check against the drawer, where it appears that the check was given 
for a good consideration ? 

A. Yes. Since the check was given for a good consideration, ‘‘A’’ 
Bank can recover from the drawer. First Nat. Bank v. Guynes, La., 
119 So. Rep. 705. 46 B. L. J. 381. § 342 B. L. J. Digest. 


Editor’s Note: Answers to questions may not be applicable to all jurisdictions. 
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Delivery 
Q. Does the delivery of a check to one of two or more payees operate 
as a delivery to all? 
A. Yes. Springfield v. First National Bank, 205 N. Y. Supp. 492. 


Instrument Must Be Unconditional 

Q. A note contained statements to the effect that it was one of a 
series of notes given as per contract for certain apparatus and it was 
agreed that the ownership and title to the apparatus should remain in 
the payee until the note was paid. Was the negotiability of the note 
impaired ? 

A. Yes. The note was not negotiable, for the reason that it did not 
contain an unconditional promise to pay a certain sum in money. 
Central National Bank v. Hubbel, Mass., 154 N. E. Rep. 551. 44B.L. J. 
393. § 947 B. L. J. Digest. 


Notice of Dishonor 
Q. Is the indorser discharged where a notice of dishonor sent to 
him by mail is lost in transit and never received by him? 
A. No. If the notice is duly addressed and mailed in proper time, 


the indorser is charged, notwithstanding any miscarriage in the mails. 
N. I, L. See. 105. 


Pledge 
Q. A bond securing a loan was lost while in the hands of the pledgee. 
The pledgee agreed in writing to secure a duplicate bond or pay the 
amount thereof to the pledgor. Is the pledgee bound by this agreement? 


A. Yes. The pledgee is liable on this agreement even though the 
loss of the bond was not due to the neglect of the pledgee. Till v. Material 
Service Corp., Ill, 5 N. E. Rep. (2d) 769. 54 B. L. J. 304. § 1282 
B. L. J. Digest. 


Waiver of Protest 
Q. What does a waiver of protest include? 


A. A waiver of protest, whether in the case of a foreign bill of 
exchange or other negotiable instrument, is deemed to be a waiver, not 
only of a formal protest, but also of presentment and notice of dishonor. 
N. I. L., See, 111. 





Judicial Crends 


Digest of Decisions on “ Liability of Bank for Acts 
of Officers or Employees ” 


Two officers of a bank advised the plaintiff to lend $15,000 to a 
construction company at a time when the bank held a worthless protested 
note of the company. The officers misrepresented the assets and financial 
worth of the company and of the stockholder who controlled it. Before 
the loan was made it was arranged that one of the officers would be 
elected vice-president and treasurer of the construction company and 
that both officers would share in its profits. Some of the money advanced 
by the plaintiff was used to pay off the note held by the bank. The 
plainiff lost more than $9,000 by reason of the loan. It was held that 
both the officers and the bank were liable for the loss. Martin v. Gotham 
Nat. Bank, 211 N. Y. Supp. 828. 42 B. L. J. 689; affirmed, 221 N. Y. 
Supp. 661 44B.L. J. 645. 


Where a bank officer recommends that a customer invest in certain 
bonds, stating that the bonds are guaranteed by surety companies of 
large resources and it turns out that the bonds are not so guaranteed, 
the bank will /be liable to the customer for losses sustained through the 
investment. Bullard v. Citizens’ National Bank, 160 So. Rep. 280, 
52 B. L. J. 560; 162 So. Rep. 169. 52 B. L. J. 804. 


The plaintiff turned over money to an officer of the defendant bank 
in trust for the support and maintenance of the plaintiff. The officer 
opened an account in the savings department of the bank in his name 
as trustee for the plaintiff. He then made withdrawals from the deposit 
which he embezzled. The withdrawals were entered on the records of 
the bank but not entered in the passbook. It was held that the officer 
had taken the bank’s, not the plaintiff’s, money and that the bank was 
liable to the plaintiff. Chase v. Second National Bank, N. H., 188 Atl. 
Rep. 1. 54 B. L. J. 45. 


A bank may be held liable for the fraud practiced on a prospective 
customer by an employee engaged in soliciting new business. Kostoff v. 
Meyer-Kiser Bank, Ind., 167 N. E. Rep. 527. 46 B. L. J. 829. 
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A bank will be held liable in damages to an inexperienced woman 
depositor who, through following the fraudulently given advice of the 
bank’s manager, sells real property at a price much lower than its 
actual value. Rutherford v. Rideout Bank, Calif,, 80 Pac. Rep. (2) 978. 
55 B. L. J. 573. 


Where bank officers recommend a second mortgage loan to a guardian 
and part of the proceeds were used to pay the borrower’s debt to the 
bank, the bank was held liable for the loss sustained. Dye v. Dodd, 
S. D., 226 N. W. Rep. 565. 46 B. L. J. 946. 


A trust company is not liable‘to a person for a loss sustained in 
buying stock on the advice of the company’s secretary. Pfeil v. Citi- 
zens’ Loan & Trust Co., Ind., 167 N. E. Rep. 623. 46 B. L. J. 937. 


Two employees of the defendant bank persuaded the plaintiff, by 
misrepresentations, to loan $15,000 to a construction company in which 
the two employees were personally interested. $2,450 of his amount was 
used to pay a note of the construction company held by the bank. The 
plaintiff lost some $9,000 as a result of the transaction. It was held 
that the bank was not chargeable with notice of its employees’ un- 
authorized acts and that it was not liable to the plaintiff for his loss. 
The bank was, however, held liable for the amount which it received in 
payment of the note. Martin v. Gotham Nat. Bank, New York, 162 
N. E. Rep. 91. 46 B. L. J. 78. 


A bank is not responsible for defalcation by an employee of funds 
entrusted to the employee as treasurer of a school district where the 
officers of the bank had no knowledge of the transaction and did not 
in ayy way participate therein. American Surety Co. v. First Trust 
Co., Neb., 248 N. W. Rep. 697. 50 B. L. J. 948. 


It is not within the power of a national bank to take, on gratuitous 
bailment, such property as a valuable violin. Consequently, the bank 
will not be responsible for the act of one of its officers resulting in the 
destruction of such property. Rodgers v. First National Bank, Texas, 
68 S. W. Rep. (2d) 371. 51 B. L. J. 456, 


A bank which sells bonds to a customer will not be liable in damages, 
where the bonds turn out to be worthless, if it appears that the officer 
representing the bank in the sale acted in good faith. Wiley v. First 
National Bank, Iowa, 257 N. W. Rep. 214. 52 B. L. J. 256. 


A bank teller, at the request of an employee of one of the bank’s 
depositors, delayed charging a certain check against the depositor’s 
account. This enabled the employee to conceal, for the time being,: the 
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fact that he had been misappropriating his employer’s money. It did 
not appear that the teller knew that the employee was engaged in 
defrauding his employer. It was held that neither the bank nor the 
teller was liable to the employer for the amount embezzled by the 
employee. Iten Biscuit Co. v. Hamilton National Bank, Tenn., 65 S. W. 
Rep. (2d) 615. 51B. L. J. 99. 


Where a depositor delivers money to an officer of a bank to invest 
for her and the facts indicate that the officer is acting as her agent and 
that she is not dealing with him as an official of the bank, the bank will 
not be liable for any wrongful act on the part of the officer resulting in 
a loss to the depositor. Meyer v. Peoples Bank, N. J., 181 Atl. Rep. 54. 
52 B. L. J. 1007. 


A. statement by a bond salesman that certain Brazil bonds were safe 
and as good an investment as United States bonds is a mere expression 
of opinion and not a representation of fact. The salesman’s employer 
will not be liable if the bonds are later defaulted. Schilder v. Fort 
Worth National Co., Texas, 81 S. W. Rep. 247. 52 B. L. J. 781. 


A statement by an officer in charge of a bank’s bond department, 
made to a person purchasing bonds. from the bank, that the bonds are 
‘‘@ilt-edged and as good as gold’’ will not subject the bank to liability 
in the event that the bonds subsequently turn out to be valueless. Such a 
statement is regarded in law as a mere statement of opinion. Bullard v. 
Citizens Union National Bank, Ky., 106 S. W. Rep. (2d) 630. 54 


An honest expression of opinion by a bank officer in selling bonds 
to a customer, to the effect that the bonds were ‘‘as good as gold,’’ will 
not subject the bank to liability for a loss which the customer stffers 
as a result of a depreciation in the value of the bonds. Leichner v. 
First Trust Company, Neb., 274 N. W. Rep. 475. 54 B. L. J. 740. 


A bank depositor invested in mortgage bonds on the advice of the 
bank’s assistant cashier. The bank’s officers had no knowledge of the 
transaction nor was the bank in any way interested therein. The assistant 
cashier received a commission from the salesman. It was held that the 
bank was not liable for a loss sustained by the depositor. Armstrong v. 
Citizens Union National Bank, Ky., 106 S. W. Rep. (2d) 630. 54 
B. L, J. 711. 


A joint stock land bank is not responsible for the obligations of an 
investment company organized and operated by officers of the land bank. 
Finley v. Union Joint Stock Land Bank, Mich., 274 N. W. Rep. 768. 
54 B. L. J. 964. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Price Controls and Inflation 
RICE and stabilization con- 
trol legislation must be ex- 

tended for a period of two years 

after the war, according to Chair- 
man Eccles of the Federal Reserve 

Board. The Stabilization Act and 

the Emergency Price Act, now on 

the statute books, automatically 

expire this June 30. 

Appearing before the Senate 
Banking & Currency Committee, 
Chairman Eccles said that these 
controls were “a form of insur- 
ance against disaster,” and called 
attention to the fact that infla- 
tion usually comes after a war 
rather than during it. He empha- 
sized that this would be a fatal 
time to break the controls and 
that they must be kept in force 
until industry has had time to 
convert to civilian production, and 
the latter has approached consu- 
mer demand. 

An estimated inflationary po- 
tential of $194 billion will be 
reached by this June 30. This 
total comprises demand deposits 
and currency, savings deposits, 
and Government securities held by 
business and individuals. About 
$113 billion of this estimate rep- 
resents individual holdings, with 
the remainder being credited to 
business. This $194 billion infla- 
tion potential is an increase of 
$115 billion over June 30, 1941, 


when individual holdings amounted 
to only $48 billion and: business 
items were but $31 billion. To 
these huge savings may be added 
prospective billions of consumer 
credit which have been liquidated 
during the war. 

Of extreme importance is the 
fact that an inflation engendered 
by a relaxation of controls and 
the premature spending of funds 
may adversely affect the Govern- 
ment’s credit. Inflation would im- 
pair the purchasing power of the” 
dollar and the public’s confidence 
in its stability. Such impairment 
of confidence could lead to the sale 
of Government bonds in private 
hands and could force their absorp- 
tion by the Federal Reserve sys- 
tem. Such absorption, unfortu- 
nately, would further increase the 
inflationary danger because it 
would involve an additional injec- 
tion of credit into our economy. 
The Reserve banks already hold a 
tremendous volume of Government 
bonds which they have had to ac- 
quire in order to stabilize the Gov- 
ernment bond market, and to sup- 
ply commercial banks with neces- 
sary reserves; the commercial 
banks needed such reserves in order 
to finance that part of the Govern- 
ment’s war effort which has not 
been provided by taxation and 
public purchase of Treasury se- 
curities. 
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Discussing post-war prospects 
Governor Eccles states that a de- 
cline in national production to 
1939 levels would result in 19 mil- 
lion unemployed. He indicated 
that an annual national produc- 
tion of $170 billion ($140 billion in 
terms of. national income) would 
be necessary to provide for reason- 
ably full post-war employment, 
but that 2 million normally em- 
ployed would be out of jobs. Na- 
tional production is now around 


the $200 billion level. 


Investment Trust Policy 


The National Association of In- 
vestment Companies reveals that 
oil stocks now lead those of other 
industries in popularity as invest- 
ment trust holdings. A study of 
1943 year-end portfolios shows 
that utility stocks, as a group, 
are next in favor. The most widely 
held individual stock is Standard 
Oil of New Jersey. 

Adjustment of investment port- 
folios to the changing outlook is 
illustrated by a comparison of 
recent holdings with those of four 
years ago, which was about the 
time World War II started and 


before any real conversion of 


Bank 


National City Bank 
Guaranty Trust 
Chase National 
Bankers Trust 
Chemical Bank 


Marine Midland Corp. ...... ‘a 


Manufacturers Trust 
Continental Illinois 

Ist National Bank of Boston 
Empire Trust ~ 

Irving Trust 

New York Trust 
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American industry to war pro- 
duction had taken place. Mining 
stocks were then second in popu- 
larity only to oil equities, but 
trust holdings of the former have 
since declined by more than 50 
per cent. There have also been 
substantial decreases in holdings 
of chemicals, steels, aircraft and 
electrical equipment issues. 

On the other hand, large in- 
creases have occurred in holdings 
of railroad bonds (principally de- 
faulted and second-grade. issues), 
utility holding company pre- 
ferred shares and bank stocks. A 
tabulation of reported holdings of 
bank shares is listed at the foot 
of this page. 


‘Check Cashing 


New York has followed the lead 
of Illinois in licensing check cash 
ers. The New York State legisla- 
ture has passed the Stephens bill, 
which places check cashing, by 
non-banking organizations, under 
the control of the State Banking 
Department. The bill will take 
effect July 1. 

Check cashing is a legitimate 
business and, particularly under 
wartime conditions, has been of 


Shares 
Held 


165,430 
19,108 
69,677 
38,884 
19,884 

155,900 
43,500 
16,710 
19,700 
12,961 
12,812 

8,482 


Funds 
Holding 
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service to many wage earners 
whose unusual hours of occupa- 
tion have made it difficult for them 
to cash their salary checks. In 
the past few years, however, there 
has been a growth of abuses, and 
these the Stephens bill has been de- 
signed to stop. In many instances, 
there has been considerable “goug- 
ing” while, in other cases, check 
cashers have assumed banking 
functions such as_ transmitting 
funds, extending credit and dis- 
counting notes. ‘These practices 
the Stephens bill forbids. 

The legislation exempts those 
individuals or firms which cash 
checks without charge, merely as 
a service. The maximum legal 


charge which may be matle is one- 
half of one per cent of the princi- 
pal amount of the check, or a fee 


of twenty-five cents, whichever is 
greater. 

The Banking Department will 
examine and license all check 
cashers. Examination will be made 
-upon two contingencies —- when 
application for license is made, 
and when complaints. are lodged. 
To obtain a license, the applicant 
must establish financial integrity 
and show he ‘has liquid assets of 
at least $5,000. The applicant 
must then pay $50 investigating 
costs and a $100 license fee, and, 
in addition, must post a bond of 
$5,000. 


Money Orders 


Because of the increased rates 
on post office money orders, which 
became effective last month with 
the passage of the new Revenue 


8 
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Act, mutual savings banks in-'New 
York State have embarked upon a 
policy of popularizing savings 
banks money orders. Savings bank 
money orders are sold at a flat 
rate of ten cents each and are now 
cheaper than postal money orders 
for any amount over $2.50. 

About sixty savings banks in 
New York State are now extend- 
ing this service. 


Bank Stocks 


An interesting brochure on the 
banking industry has been issued 
by Merrill Lynch, Pierce, Fenner 
& Beane, members of the New 
York Stock Exchange. This sur- 
vey, available on request, high- 
lights statistics pertaining to 140 
of the nation’s leading commercial 
banks and, in addition, comments 
briefly on the history of each in- 
stitution and the scope of its busi- 
ness. 

It is observed that 1943 bank 
earnings advanced some 15 to 20 
per cent over 1942. Loss of in- 
stallment buying and small trade 
loans, it is noted, were offset by 
increased requirements of war in- 
dustry and loans for gurchase of 
Government securities. Inaugura- 
tion of “Accounts Receivable Fi- 
nancing” departments brought 
many banks into a field previously 
monopolized by special lending 
agencies. 

Dividend increases, it is re- 
marked, were larger in number 
than in 1942, but were not promis- 
cuous in view of the desire of bank 
management to augment capital 
funds. This has been necessary 
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We Must Know 

Foreign Languages 

1. To do business with South 
America 


2. To improve relations with 
our Allies 
3. To prepare for peace- 
time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 


language at Berlitz. 
For 65 years Berlitz has never failed! 


BERLIT 


SCHOOL OF 
LANGUAGES 


in view of the terrific expansion in 
deposits and the decline in capital 
fund ratios. 

Attention is called to the fact 
that trust services were slightly 
more profitable, as rates were ad- 
justed to sounder levels. The point 
is made tha® new advances in this 
field, through broader legaliza- 
tions of “common trust funds,” 
are expected. “Common trust 
‘ funds” cost considerably less to 
operate than small individual 
trusts. 


Reserve Bank -Investments 


As of the middle of March, the 
Reserve banks held over $12 bil- 
lion of U. S. Government obliga- 
tions. ‘This was almost double the 


total reported a year earlier and 
represented an increase of about 
$2.5 billion since the close of 1943. 
It is probable, as the Federal Re- 
serve Bulletin points out, that the 
Reserve banks will make addi- 
tional purchases of about $3 bil- 
lion during the rest of 1944; total 
holdings, as of this year-end, may 
aggregate some $15 billion. 

It is hoped that these large 
holdings can be reduced after the 
war, when the return flow of the 
tremendous volume of currency 
now in circulation will increase 
member bank reserves. When this 
occurs, the Reserve banks can per- 
mit their Treasury bills to run off 
as they mature. Thus, sale of the 
longer-term securities may be 
avoided, and pressure on Govern- 
ment bond prices lessened. 


May we send you 
on approval... 


How to Sell Bank 
Service by Direct Mail 


By R. E. DOAN 


The first and only complete 
guide to successful bank direct 
mail advertising with scores of 
actual examples—letters, fold- 
ers, etc—in use by leading 
banks. 

$2.50 
BANKERS PUBLISHING CO. 


465 Main Street 
Cambridge, Mass. 





NEWS OF THE MONTH 


This department contains a brief digest of the news developments 
of the month of interest to bankers. For current articles of interest 
to bankers see our ‘“‘Current Articles’? Department — 


BANKS AND THE WAR 


A new banking service, first of 
its kind at any military post in 
this country, to provide trainees 
in the Fort Knox Armored Re- 
placement Training Center with 
means for saving funds for pre- 
embarkation furloughs has been 
announced. The service, afforded 
by Citizens National Bank, allows 
the trainee to turn over money to 
his company commander for de- 
posit which cannot be withdrawn 
during training except for an 
emergency. A service fee of $1 is 
charged. 


More than $8,400,000,000 of 
war production loans and commit- 
ments by 436 of the nation’s larger 
banks were outstanding on Decem- 
ber 31, 1943, according to the 
semi-annual report of war lending 


activity, prepared by the A.B. A. 


The cost of selling War Bonds 
is about 1/33 of a cent for every 
dollar paid into the Treasury, ac- 
cording to Ted Gamble, National 
Director of the War Finance Divi- 
sion. This is 3 cents per $100 
cash raised. 


An analysis of War Loan ac- 
counts, just completed by the 
Treasury, shows that the nation’s 


banks handled at least 80 per cent 
of all securities sold during the 
recent Fourth War Loan drive. 
Banks having War Loan accounts 
credited to such accounts $13,556,- 
000,000 which means they handled 
orders for that amount of the 
total of $16,730,000,000 raised in 
the drive. . 


BANK EARNINGS 


Total loans and discounts of re- 
porting New England member 
banks have shown a steady in- 
crease since the first of the year, 
and in mid-February were at the 
highest level since the spring of 
1943 according to “New England 
Trends” issued by the First Na- 
tional Bank of Boston. 


The “American Banker” for 
March 23, 1944, published a list 
of the 1,000 largest U. S. banks 
of 1944. ; 


Net profits of all member banks 
of the Federal Reserve Bank of St. 
Louis averaged 8.4 per cent of in- 
vested capital funds, according to 
the annual report on operating 
ratios issued by the bank. - The 
average rate of return was about 
30 per cent higher than in 1942 
and above that for 1941. Banks 
in all deposit size groups showed 
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gains in net earnings except the 
very smallest banks having depos- 
its of $500,000 or less. 


Earnings of ‘the banks in the 
Second Federal Reserve District 
were higher in 1943 than in 1942, 
according to the annual analysis 
of “Operating Ratios of Mem- 
bers” issued by the Federal Re- 
serve Bank of New York. How- 
ever, it is pointed out that this in- 
crease in earnings comes rather 
from recoveries and_ security 
profits and not from the increased 
holdings of Government securities 
by banks. 


In a booklet issued by the Fed- 
eral Reserve Bank of Minneapolis, 
Arthur R. Upgren, vice-president 
of the bank expresses the opinion 
that deposits in general in the 


United States will remain high 
after the war, although some sec- 
tions may lose funds to others. 
Only factors that would make for 
an overall decline are: (1) if the 
public withdraws cash; (2) if 
loans are repaid; (3) if the Gov- 
ernment retires some of its debt; 
(4) if funds are withdrawn from 
this country to some other coun- 
tries. 


CONVENTIONS 


The New York State Bankers 
Ass’n has decided to forego its an- 
nual convention for 1944 “to avoid 
interfering with essential travel 
and necessary wartime activities. 


The Financial Advertisers Asso- 
ciation will probably hold its 1944 
convention at the Edgewater 
Beach Hotel in Chicago, October 
25-29. Plan of convention and 
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program will be similar to last 
year. 


An elaborate social program 
has been arranged for the 10th 
national convention of the Associ- 
ation of Bankers of Mexico that is 
to be held in Monterey, April 17 
to 19. 


CONVENTION DATES 


April 11-12— Florida Bankers Assn., 
Jacksonville, George Washington Hotel. 

April 16-19—A. B. A. Executive Council, 
Chicago, Stevens Hotel. 

April 17-18—American Industrial Bank- 
ers Assn., St. Louis, Mo., Hotel Statler. 

April 17-19—Assn. of Bankers of Mexico, 
Monterrey. 

April 25—Ilinois Bankers Assn., Trust 
Division, Springfield, Hotel Leland. 
April 26-27—Maine Bankers Study Con- 
ference, Waterville, Elmwood Hotel. 
April 27—Louisiana Bankers Assn, 

Alexandria, Hotel Bentley. 

April 28-29—New Mexico Bankers Assn., 
Albuquerque, Hotel Hilton. 

May 4—North Carolina Bankers Assn., 
Raleigh, Sir Walter Raleigh Hotel. 
May 4-5—Oklahoma Bankers Assn., 

Tulsa, Mayo Hotel. 

May 9-10— Tennessee Bankers 
Nashville, Hermitage Hotel. 
May 10—South Carolina Bankers Assn., 

Columbia, Hotel Columbia. 

May 11-12—National Association of 
Mutual Savings Banks, New York, 
Hotel Waldorf-Astoria. 

May 11-13—New Jersey Bankers Assn., 
New York, N. Y., Pennsylvania Hotel. 

May 15-17— Missouri Bankers Assn., 
Kansas City, Hotel Muchlebach. 

May 16-17—Mississippi Bankers Assn., 
Biloxi, Buena Vista Hotel. 

May 16-18—Texas Bankers Assn., Dallas, 
Baker Hotel. 

May 17—Kansas Bankers Assn., Clinic, 
Topeka, Jayhawk Hotel. 

May 17-i8—Ohio Bankers Assn., Colum- 
bus, Hotel Deshler Wallick. 

May 18—Kansas Bankers Assn., Topeka, 
Jayhawk Hotel. 


Assn., 
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May 18-19— Alabama Bankers Assn., 
Montgomery, Jefferson Davis Hotel. 
May 19—New Hampshire Bankers Assn., 
and Savings Bank Assn., Manchester, 

Carpenter Hotel. 

May 19-20—Colorado Bankers Assn., 
Denver, Shinley Savoy Hotel. 

May 19-20—Arkansas Bankers Assn., 
Hot Springs, Arlington Hotel. 

May 24—New Jersey Savings 
Newark, Robert Treat Hotel. 

May 24.25—Indiana Bankers Assn., In- 
dianapolis, Claypool Hotel. 

May 24-25—California Bankers Assn., 
Pasadena, Huntington Hotel. 

May 24-25—Pennsylvania Bankers Assn., 
Pittsburgh, Hotel William Pitt. 

May 24.26—Illinois Bankers Assn., Chi- 
cago, Palmer House. 

May 25-26— Maryland Bankers Assn., 
Baltimore, Lord Baltimore Hotel. 

May 28-31—Oregon Bankers Assn., Port- 
land, Benson Hotel. 

June 2— Washington Bankers 
Spokane, Davenport Hotel. 
June 2-3—West Virginia Bankers Assn., 

Charleston, Daniel Boone Hotel. 

June 6-8—A. I. B. Wartime Conference, 
St. Louis, Statler Hotel. 

June 8-9—Wisconsin Bankers Assn., Mil- 
waukee, Pfister Hotel. 

June 8-9—Virginia Bankers Assn., Roa- 
noke, Hotel Roanoke. 

June 12—North Dakota Bankers Assn., 
Fargo, Gardner Hotel. 

June 13-14—Minnesota Bankers Assn., St. 
Paul, St. Paul Hotel. 

June 15-16—Michigan Bankers Assn., De- 
troit, Hotel Statler. 

June 16-17— Wyoming Bankers Assn., 
Casper, Gladstone Hotel. 

June 17—Vermont Bankers Assn., 
lington, Hotel Vermont. 

June 18-July 1—Graduate School of 
Banking, Rutgers University, New 
Brunswick, N. J. 

June 23-25—Maine Bankers Assn., Poland 
Springs, Poland Spring House. 

June 24—Utah Bankers Assn., Salt Lake 
City, Hotel Utah. 

July 3-4—Arkansas Junior Bankers 
Assn., Hot Springs, Arlington Hotel. 
September 3-4—Iowa Bankers Assn., Des 

Moines, Fort Des Moines Hotel. 


Banks, 


Assn., 


Bur- 
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September 6-9— Maine Savings: Bank 
Assn., Rockland, Samoset Hotel. 


September 19-20— National Association 
of Bank Auditors and Comptrollers, 
Cleveland, Hotel Cleveland. 


September 24-27—A. B. A. War Service 
Annual Meeting, Chicago, Stevens 
Hotel. 


September 28-.29— New York Savings 
Banks, Buffalo, Hotel Statler. 


October 25-29— Financial Advertisers 
Assn, Chicago, Edgewater Beach Hotel. 


CONSUMER CREDIT 


The Federal Reserve Board has 
adopted amendment 11 to Regula- 
tion W, effective April 3, which 
will remove present down-payment 
requirements on purchases of $10 
or less and will exempt charge ac- 
counts up to that amount from 
being considered in default. Also 
banks may now use their own 
form to get information from bor- 
rowers as to the purpose of the 
loan instead of using the special 
Reserve Board form. 


In the annual report of the 
Household Finance Corp., B. E. 
Henderson, president, recapitu- 
lates the arguments for stating 
small loan rates running as high 
as 36 per cent or more per year 
by the per cent-per month basis 
in which a 86 wer cent per annum 
loan is sold as a 3 per cent per 
month cost. He thinks that pub- 
lic opinion will require all loaning 
agencies to state their rates in 
this way. 


Assemblyman Haneman of New 
Jersey is reported to intend to in- 
troduce a bill requiring banks to 
state “the true rate per month or 
per annum” in making personal 
loans. He claims that when banks 
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say that they make loans at 6 
per cent discount that this is mis- 
leading since the loan is paid off 
in monthly installments and the 
actual rate amounts to about 12 
per cent a year or 1 per cent a 
month. “I cannot understand why 
any bank should object,” he says. 


The Small Loan Bill passed by 
the Virginia Senate has been amen- 
ded by a house committee to pro- 
vide for a straight 214 per cent 
per month interest rate on all un- 
paid balances, in lieu of the split 
rate of 2 per cent on unpaid balan- 
ces above $150 and 3 per cent on 
all such amounts under $150 as 
approved by the Senate. 


CHECK CASHING 


The Treasury Department has 
announced its opposition to a bill 
now pending before a House Com- 
mittee, designed to relieve banks 
of liability in the cashing of Gov- 
ernment checks which prove fraud- 
ulent. 


The New York State Legisla- 
ture has passed a bill requiring 
that check-cashers be licensed. 


COUNTRY BANKING 


The Regional Agricultural 
Credit Corporation estimates that 
the volume of loans to be made in 
1944 will be not more than 10 per 
cent of last year’s total. This is 
said to be due to the vigorous fight 
made last year by the A. B. A. 


A bill sponsored by Congress- 
man Cooley, chairman of the 
Special Farm Security Investigat- 
ing Committee, proposes to set up 
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a Farmers Home Corporation 
within the Department of Agricul- 
ture, but dependent upon Con- 
gress for its lending funds. Loans 
would only be made when it is de- 
termined that “credit sufficient in 
amount to finance the needs of the 
applicant is not available to him 
at reasonable rates and upon re- 
sonable terms from commercial 
banks, other private lending agen- 
cies, or from any other source. 


Senator Wheeler of Montana 
has introduced a bill to freeze for 
two more years the 314 per cent 
interest rate now charged on Fed- 
eral Land Bank and Land Com- 


missioner loans. 


CRIME 


There were 18 bank robberies 
in 1943 by force or violence in the 
58 cities of the U. S., with popula- 
tion of over 100,000 compared 
with 40 during 1942. 


EXCHANGE CHARGES 


Party lines were dispensed with 
when the House on March 2, ap- 
proved the Brown Bill permitting 
the absorption of exchange charges 
and sent it to the Senate. 


Several banking and business 
groups in New Jersey are oppos- 
ing the Brown Bill to legalize ab- 
sorption of exchange charges, 
stating that such a bill, if passed, 
would impose upon par-clearance 
banks the cost of a practice in 
which they cannot engage. 


The Council of Administration 
of the Minnesota Bankers Ass’n, 
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has voiced its positive opposition 
to the Maybank and Brown bills 
but at the same time has assured 
Minnesota bankers that if the bills 
are defeated they are assured of 
the right to continue exchange 
charges. 


In a letter to the presidents of 
all of the banks, Leo T. Crowley, 
Chairman of the Federal Deposit 
Insurance Corporation, supported 
the House-passed Brown Bill, per- 
mitting the absorption of ex- 
change charges. 


A resolution condemning the 
Federal Reserve Board’s interpre- 
tation of Regulation Q and favor- 
ing passage of the bill which 
provides for the absorption of ex- 
change charges by member banks, 
has been adopted by Group II of 
the Arkansas Bankers Ass’n. 


The Indiana Bankers Ass’n has 
continued its campaign against 
Congressional legislation permit- 
ting banks to absorb exchange 


charges. 


Members of Congress represent- 
ing the State of Illinois have re- 
ceived letters from the Illinois 
Bankers Ass’n asking them to op- 
pose the House-passed Brown Bill, 
legalizing the absorption of ex- 
change charges. 


Ben DuBois, secretary of the 
Independent Bankers Ass’n, in a 
letter to members thas declared 
that the Brown-Maybank bills 
would have far-reaching effects on 
correspondent banks of the nation 
and would lead to “more regimen- 
tation by the Board of Governors 
of the Federal Reserve System, 
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whose chairman tells us that our 
dual system of banking is out- 
moded, and who is an avowed ad- 
vocate of branch banking.” 


The Connecticut Bankers Ass’n 
through its secretary, G. Harold 
Welch, trust officer of the New 
Haven Bank, N.B.A., has taken 
an active part in the opposition te 
the passage by Congress of ‘the 
Brown and Maybank bills. 

A committee of members of the 
Executive Council of the Massa- 
chusetts Bankers Ass’n has re- 
corded its opposition to the May- 
bank and Brown bills, believing 
that this legislation would “en- 
courage and invite unsound com- 
petition detrimental to conserva- 
tive banking practice.” 


The advisory committee of the 
Kansas Bankers Ass’n has _re- 
corded its opposition to the May- 
bank bill stating that such a meas- 
ure would tend to break down par 
clearance and cause unrestrained 
competition for demand deposits, 
which would be harmful to bank- 
ing soundness. 


Alfred H. Williams, president, 
Federal Reserve Bank of Philadel- 
phia, has sent a letter to all bank- 
ing institutions in the Third Dis- 
trict opposing the Brown and 
Maybank bills and says that it 
would reverse the progress of the 
past thirty years in building a par 
collection system. 


LOANS 


The Reconstruction Finance 
Corporation’s method for making 
Government funds available to re- 
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turning veterans of the armed 
forces to help them re-establish 
themselves in business gives the 
banks the first opportunity to lend 
to service men, provides for RFC 
participation with banks in mak- 
ing loans and for direct loans by 


RFC where banks decline to lend. 


The Mississippi Valley Trust 
Company, St. Louis, Mo., has 
made arrangements for financing 
the sale of private airplanes after 
the war. Loans will be made 
through the bank’s Installment 
Loan Department. 


Senator Taft of Ohio has intro- 
duced a bill to set up an insurance 
fund for long-term loans. The 
measure provides for insuring 
banks against 90 per cent of the 
loss on capita] loays to manufac- 
turing companies but these loans 
cannot exceed 50 per cent of the 
equity capital invested. 


MORTGAGES 


Banks, savings and loan asso- 
ciations, mortgage and life in- 
surance companies are eager to 
purchase Home Owners Loan 
Corp. mortgages, carrying on the 
same terms and contracts, accord- 
ing to Representative Dirksen, 
Illinois, in making public the re- 
plies to a circular letter sent out 
to financial institutions. 


MONEY ORDERS 


Effective March 26, money 
orders for amounts up to $2.50, 
that used to cost six cents will 
cost 10 cents. Orders from $2.50 
to $5 will be increased to 14 cents 
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from 10 cents. This increase 
makes bank checks a more econom- 
ical way of transferring money. A 
number of banks are stressing this 
in their advertising and the post 
office is reported to have no ob- 
jection to this type of advertising. 


NATIONAL DEBT 


Chairman Doughton of the 
House Ways and Means Commit- 
tee has introduced a bill to in- 
crease the national debt limit to 
$260 billion, $50 billion above the 
present limit. of $210 billion. As 
of March 21, the debt had reached 
$184 billion. 


PEOPLE 


Harold Eugene Zarker, treas- 
urer and general manager of the 
Princeton Bank & Trust Com- 
pany, Princeton, N. J., has been 
appointed to the faculty of the 
Graduate School of Banking. 


Randolph Paul, general counsel 
of the Treasury has resigned as of 
March 22. 


POSTAL SAVINGS 


At the end of January, deposi- 
tors’ balances in the Postal Sav- 
ings System were at the all-time 
high of $1,835 million. 


SAFE DEPOSIT 


A survey taken by the National 
Safe Deposit Advisory Council 
shows that safe deposit men are in 
most cases strongly opposed to an 
increase in the present 20 per cent 
tax on box rentals. 
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SERVICE CHARGES 


For all reporting New England 
banks outside of Boston service 
charges on deposit accounts now 
constitutes 8.3 per cent of total 
current income as compared with 
3.1 per cent in 1934. This is 


taken from the recently issued 
“Member Bank Income and Ex- 
penses for 1943” compiled by the 
Federal Reserve Bank of Boston. 


SAVINGS AND LOANS 


Joseph Earl Perry, resigning 
Commissioner of Banks for Massa- 
chusetts, states in his final annual 
report that Federal savings and 
loan competition is a danger to 
thrift banking in the state. He 
also advised against Massachu- 
setts savings banks going in to 
the FDIC. 


STOP PAYMENT 


A recently, passed New York 
State bill provides that a bank or 
trust company which has certified 
a check, note or other instrument 
for payment of money at the re- 
quest of the drawer, payee or 
holder shall not thereafter be re- 
quired to stop or refuse payment. 


SAVINGS 


New savings in the amount of 
$156,936,237 were accounted for 
by the savings banks of New York 
state during January and Febru- 
ary, 1944, through an increase in 
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deposits of $89,691,608 and the 
sale of War Bonds and Stamps of 
$67,244,629. This was accom- 
panied by a gain in new accounts 
of $52,363. 


Since January 1, the 42 savings 
institutions of New Hampshire 
have increased deposits from 


" $208,817,040 to $211,571,936 — 


the all-time record of deposits as 
of March 1. 


An increase of more than 30 per 
cent in the volume of Savings 
Bank Money Orders sold during 
the past four months is reported 
by the Savings Banks Trust Com- 
pany, paying agent for the forty 
New York savings banks offering 
this service. 


WAR DAMAGE INSURANCE 


Rhode Island’s largest banks 
are no longer insisting that mort- 
gages they hold on dwellings and 
industrial property be covered by 
war damage insurance, according 
to a recent survey. 


WOMEN IN BANKING 


“Since women are generally be- 
lieved to be unable to keep a 
secret we thought our depositors 
would dislike the idea of a woman 
knowing about their accounts but 
the ladies have proved that they’re 
absolutely discreet.” So says 
J. W. Weltch, personnel officer of 
the National Exchange Bank, 
Augusta, Georgia. 





BOOKS FOR BANKERS 


Current books are briefly reviewed and arranged by subject 


ACCOUNTING 


Wuat THE Ficures Mean. By 
Stephen Gilman. New York: 
Ronald Press. 1944. Pp. 127. 
$2.50. 

THIS book has been written for 

people who want to understand 

and use business figures but who 
have never had it explained that 
the way to do this is to enlist the 
aid of a few simple, easy methods 
of statistical analysis to bring out 
the figures’ important meanings 
otherwise difficult to perceive. 

Thus the book should have value 

both in preparing many different 

kinds of business studies and re- 
ports, and in interpreting and 
using them. 


Banx ManacGEMENT 


Sounp Ponicies ror Bank Man- 
AGEMENT—A Discussion FOR 
Bank OFFIcers AND DirEcTors. 
By Robert G. Rodkey. New 
York: Ronald Press. Pp. 224. 
1944. $4.00. 

THE problems discussed in. this 

book are those which can be de- 

cided only by the “top-manage- 
ment” of a bank. Basically they 
pertain to the setting up and car- 
rying out of general policies 
which will guarantee both liquid- 
ity and solvency, foster healthier 
public relations, and make the 
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bank a really constructive influ- 
ence in the community which it 
serves. 

Some of the problems discussed 
include: asset reserves; maximum 
size of the permanent bond port- 
folio; loan policies; the capital 
account; bank statements and re- 
ports; service charges; personnel 
problems; the board of directors 
and the management. 


Bank OPERATIONS 


Sarecuarps Acainst Forceries. 
New York: Irving Trust Com- 
pany, 1 Wall Street. 1944. Pp. 
31. 

THIS booklet was prepared as an 

aid to bank tellers in cashing 

checks, preventing losses from for- 
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geries and the diversion of 
funds. Subjects considered in- 
clude: Identification and. investi- 
gation of new depositors; cour- 
tesy; checks received on deposit; 
checks presented for cashing ; pay- 
ments of checks on Irving Trust 
other than those presented for 
cashing; diversion of funds, con- 


trol of checkbooks. 


CREDIT 
Tue Rervurn oF Opportunity. 
Edited by William H. Kuhns, 
editor of “Banking.” New 
York: Harper & Bros. Pp. 309. 
$3.00. 
THIS book assembles the opinions 
of well-informed leaders, repre- 
senting one hundred and fifty im- 
portant industries, in answer to 
the Editor’s question: What op- 


portunities will there be in your 
business after the war? Emphasis 
is placed on new vocational op- 


portunity, new products and 
processes, and new ways of mak- 
ing familiar products better. 
Here is at once an optimistic and 
panoramic view of the impact of 
technology and a stimulus to con- 
structive thought on what the new 
industrial opportunities will be, 
how they can be developed and 
what they mean to those who will 
soon be face to face with the task 
of resuming old careers or choos- 
ing new ones. 


Crepir Manvau or CoMMERCIAL 
Laws. 1944 War Edition. New 
York: National Ass’n of Credit 
Men, 1 Park Avenue. (16). 
Pp. 791. $6.50. 

EACH year this manual presents 

all of the necessary information 


Learn the danger signals! 
Get early diagnosis and 
prompt treatment. Delay is 
dangerous! Enlist as a Vol- 
unteer in the Women’s Field 
Army of your State and sup- 
port its activities for Cancer 
Control. 


about new and revised state laws 
and federal government regula- 
tions having a direct bearing on 
trade. During the last portion of 
1942 and during 1943 state legis- 
lature in forty-six states held ses- 
sions and passed laws affecting 
such important business transac- 
tions as conditional sales, chattel 
mortgages, assignment of accounts 
receivable, bulk sales, negotiable 
instruments, mechanics liens, as- 


. sumed name laws, etc 


All of these state laws are ar- 
ranged in general summary under 
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the subject discussed. In this way 
the reader is given a concise gen- 
eral text on the law applying to a 
particular subject. This text is 
then followed by a summary of 
the laws in several states as they 
apply to that subject. 


INVESTMENTS 


InvestMENT Timine By FormMvuta 
Prans. By H. G. Carpenter. 
New York: Harper & Bros. 
1943. P. 136. $2.00. 

THIS book describes a new but 
tested way of taking advantage 
of fluctuations even though accu- 
rate forecasting is impossible. It 
is a how-to-do-it book of primary 
interest to people in the field of 
investment, to financial directors 
of universities, foundations, etc., 
and to individuals with a sound 
basic knowledge of investment 
problems. 


Loans 


Financine EquipMEent For Com- 
MERCIAL AND InpusTRIAL En- 
TERPRISE. Raymond J. Saul- 
nier and Neil H. Jacoby. New 
York: National Bureau of 
Economic Research, 1819 
Broadway (23). 1944. Pp. 
93. $1.50. 

MECHANIZATION of. industry 

and competitive pressure on busi- 

ness to modernize equipment has 
let to important changes in financ- 
ing techniques. One of the most 
striking examples of these is the 
growth of instalment financing of 
equipment purchases. 

The authors provide a detailed 
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analysis of credit standards, 
characteristics of contracts, down 
payments, repossession practices, 
credit loses, etc. ‘They find that 
equipment financing incorporates 
one of the now well-established 
principles of medium-term credit 
—repayment of debt on a pre- 
scheduled basis out of flow of in- 
come as earned. 


Frvancine InvENTOoRY on Fietp 
Warenouse Receipts. Neil 
H. Jacoby and Raymond J. 
Saulnier. New York: National 
Bureau of Economic Research, 
1819 Broadway (23). 1944. 
Pp. 87. $1.50. 

THIS recently-developed finan- 

cial technique provides working 

capital to a large variety of indus- 
tries through loans secured by 
field warehouse receipts. The 
authors estimate that there’ were 
at least 5,000 field warehouses in 

the United States at mid-1941, 

and that the amount of outstand- 

ing credit secured by field ware- 
house receipts was about $150 
million. 

Commercial banks lend on the 
receipts of 9 out of every 10 field 
warehouses, although commercial 
finance companies, trade suppliers 
and warehousing companies also 
accept such receipts as credit fa- 
cilitating devices. 

Lending against field ware- 
house receipts poses unique prob- 
lems of credit appraisal for the 
lending agency. The authors dis- 
cuss the credit standards and 
practices developed in extending 
such credit. 





CURRENT ARTICLES 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature of 
banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 


BANK OPERATIONS 


One hundred timely suggestions for 
streamlining bank operations. O. B. 
Lovell. National Auditgram. March, 
1944, P. 25. 


BANK TRENDS 
Some changing aspects of banking. 
Falkner C. Broach. National Auditgram. 
March, 1944, P. 19. 
CHECK STANDARDIZATION 
Check standardization. Melvin C. 
Miller. Banking. March, 1944. P. 76. 


CONSUMER CREDIT 


Stating small loan costs. Lawrence M. 


Jeger. American Banker. March 10, 
1944. P. 1. A criticism of the per cent 
per month method. 


COUNTRY BANKING 


Can bankers be prosperous without 
prosperous farmers? John Brandt. Mid- 
Western Banker. March, 1944. P. 10. 


The farm real estate market. E. C. 
Johnson. Federal Reserve Bulletin. 
March, 1944, P. 228, 

A country bank in the cattle business. 
Henry B. Wyche. Tarheel Banker. 
March, 1944, P. 5. 

Farm lending. 
March, 1944. P. 17. 

Merchandising country bank services. 
_ Banking. March, 1944. P. 50. 

Bankers aid Oregon’s young farmers. 
H. C. Seymour. Banking. March, 1944, 
P, 48. 


The country bank director. Charles M. 
Harger. Banking. March, 1944, P. 46. 


Southern Banker. 


CREDIT 


Time to review credit records. J. C. 
Lipman. Burroughs Clearing House. 
March, 1944. P. 19. 


Risk credit (for small business). Henry 
J. Boone. Burroughs Clearing House. 
‘March, 1944, P. 13. 


The executive of the future—as the 
banker sees him. Robert H. Bolman. 
Coast Banker. February, 1944. P. 60. 


The bank engineer. Theodore J. Sokol. 
Bulletin of the Robert Morris Associates. 
March, 1944, P. 224, 


Subordination agreements. S. Guern- 
sey Jones. Bulletin of the Robert Morris 
Associates. March, 1944, P. 213. 


Bankers’ problems in contract termina- 
tion. John McDowell. Bulletin of the 
Robert Morris Associates. March, 1944. 
P. 203. 


The war and post-war position of the 
aircraft industry. Guaranty Survey. 
March 28, 1944, P. 1. 


EXCHANGE CHARGES 


Senate not likely to pass the Brown 
Bill. Finance. March 10, 1944. P. 19. 


INTERNATIONAL BANKING 


Gold and silver in India. Paul Einzig. 
The Banker (British). March, 1944. P. 
154, 

Irish banking in 1943. G. A. Duncan. 
The Banker (British). March, 1944. P. 
141, 


Will banking eventually become na- 
tionalized? A. H. Gibson. Bankers Mag- 
azine (London). March, 1944. P. 140. 
A British view. 
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INVESTMENTS 


Wide searck for depression-proof 
stocks. Charles Reed Sanderson. Ex- 
change. March, 1944. P. 9. 

Capital gains vs. dividend income: an 
element of modern investment. H. D. 
Comer. Exchange. March, 1944. P. 7. 

Industrial corporation earnings. 
Monthly Letter, National City Bank of 
New York. March, 1944. P. 30. 

Investment management—the secondary 
reserve. Ralph R. Fairchild. Mid-West- 
ern banker. March, 1944. P. 12. 


Have railroad securities a place in 
bank portfolios? Patrick B. McGinnis. 
Mid-Continent Banker. March, 1944. 
P. 18. 


The long-term bond for country banks. 


Richard M. Stern. Mid-Continent Banker. 
March, 1944. P. 21. 


LOANS 


Insured accounts receivable: a post- 
war cushion. H. F. De C. Pereira. Bul- 
letin of the Robert Morris Associates. 
March, 1944. P. 205. 

Your T loan stake. 
Banking. “March, 1944. 


Emmet Crozier. 
P. 3. 


Louisville’s local credit pool. 


W. B. 
Harrison. March, 1944. P. 


26. 


Banking for post-war production. Otto 
Lorentz. American Banker. March. 4, 
1944, P. 5. 


Loans on farm equipment increased in 


spite of shortage. Vernon Alexander. 
Bankers Monthly. March, 1944. P. 111. 


Banking. 


MORTGAGES 


Administration of the mortgage loan 
department. H.R. Templeton. National 
Auditgram. March, 1944. P. 11. 


Selling institutional real estate. Andrew 
S. Roscoe. Financial Advertisers Assn. 
Bulletin. March, 1944. P. 184. 


What are the differences between Title 
II and Title VI loans? Herman J. Naun- 
heim. Mid-Continent Banker. P. 23. 


NEW BUSINESS 


Eightieth anniversity starting time for 
new business promotion. Charles G. 
Mathews. Financial Advertisers Assn. 
Bulletin. March, 1944. P.159.  ~ 


LAW JOURNAL 


Selling services to improve profits. Wil- 
liam F. Hofmayer. Buroughs Clearing 
House. March, 1944. P. 16. 


OCCUPATIONAL CURRENCY 

Occupational currency in the Pacific. 
Federal Reserve Bulletin. March, 1944. 
Page 233. 


PERSONNEL 
A bank's share-the-profits plan. John 


Kinneman, Jr. Banking. March, 1944. 
P. 30. 


PUBLIC RELATIONS 


A Pennsylvania bank makes a clear 
statement of condition. J. Roy Blanning. 
Bankers Monthly. March, 1944, P. 110. 

This is a good time to get publicity for 
banks. Howard Barney. Bankers 
Monthly. March, 1944. P. 112. 


RATION BANKING 
Operating procedure under ration 
token program. National Auditgram. 
March, 1944. P. 30. 


SAFE DEPOSIT 
Safe-keeping for war bonds. Harry I. 
Spencer. Financial Advertisers Assn. 
Bulletin. March, 1944. P. 157. 


SERVICE CHARGES 


Schedule simplified but — service 
charges increased 400 per cent. Curtis C. 
Jordan. Bankers Monthly. March, 1944. 
P. 113. 


Service charges on savings accounts. 
J. R. Dunkerley. Banking. March, 1944. 
P. 32. 

What does the depositor want to know 
about your service charge? John Y. 
Beaty. Bankers Monthly. March, 1944. 
Pr. 186. 


TAXES 


Reserves for bad debt losses. D. J. 
Needham. Banking. March, 1944. P. 58. 


TRUST DEPARTMENT 
Profit sharing retirement trusts. Harry 


G. Zimmermann. Trusts and Estates. 
March, 1944. P. 294. 

Taxation of trusts for dependents—a 
new trend. Edward N. Bolisher. Trusts 
and Estates. March, 1944. P. 311. 





What good is a *10.00 raise 
... if it then costs you *12.00 more to live? 


URE WE ALL want a raise... but 
raises today are bad medicine. And 
here’s why... 


Suppose you do get a raise... anda 
lot of others get one, too. What hap- 
pens? The cost of manufacturing goes 
up. Naturally your boss has to add this 
increase in cost to the price he asks the 
retailer. And the retailer, in turn, raises 
his price to the consumer . . . that’s 


YOU. 

So what good is a raise if your living 
costs go up even faster? 

Of course it’s hard to give up luxuries 


. -- and even harder to give up some 
necessities. 


But, for your own sake, for your 
country’s sake . . . start doing these 
things now... 


1. Buy only what you need... 

2. Don’t try to profit from the war... 
3. Pay no more than ceiling prices... 
4. Pay taxes willingly . .. 

5. Pay off your old debts... 


6. Build up a savings account; buy life in- 
surance ..e 


7. Buy and hold War Bonds. 
Use it up... Wear it out. A 


Make it do...Or do without. US 


A United States War message prepared by the War Advertising Council; approved by the Office 
of War Information; and contributed by the Magazine Publishers of America. 





Some 


about 


E ts THe name of the War 
Bonds you buy — “War Sav- 
ings Bond Series E.”’ 


As you know, a Series E 
Bond will work for you for ten full years, 
piling up interest all that time, till finally 
you get $4 for every $3. Pretty nice. 


The first job of the money you put 
into “E”’ is to help finance the war. But 
it also gives you a wonderful way to save 
money. And when the war is over, that 
money can help America swing over r from 
war to peace. 


That’s why you should make up your 
mind to hang on to every Bond. You can 


C- stuff 


cash in Bonds any time after 60 days. 
You get your money back, and, after 
one year, your money plus interest. 


But when you cash in a Bond, you end 
its life before its full job is done. You 
don’t give it its chance to help you and 
the country in the years ahead. You kill 
off its $4-for-every-$3 earning power. 


This is good to remember when you're 
tempted to cash in Bonds. They’ re yours, 
to do what you want with. But .. . it’s 
ABC sense that... 


They'll do the best job for you and for 
America if you let them reach the full 
flower of maturity! 


WAR BONDS to Have and to Hold 


The Treasury Department acknowledges with appreciation the publication of this message 1) 
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